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THE 


PREFACE. 


* F s one of the greateſt Objedtions to 
bur Laws, that the Way to the 
. Knowledge of them is ſo dark and 
rugged, ſo full of Windings and Turn- 
ings, that the mieſt Knowing very often 
find it difficult to be able to pronounce with 
ren concerning . Points they are 
llicitous abbut. 
And this Difficulty ariſes not only from 
the coniplex Nature of Law in general, 
but likewiſe from that unhappy Frame and 
Texture in which we Je our Laws com- 
a 727 The Knowledge of our Law miſt for 
the moſt part be drawn from the Books 
of Reports, which are now increaſed to 
@ great Number; theſe Bodks contain 
great Variety, and almoſt an infinite 
Number of Caſes, ſome of them publiſhed * 
in the Life- time of the Authors, and © 
from imperfect Manuſcripts of Per- 
ſons deceaſed, which were never defigned 
For publick Uſe ; and all of them collected 
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The PREFACE. 
by Men of different Abilities and Un- 
derſtandings: For this Reaſon it is, that 
we ſee them labouring with , Confuſion, 
Intricacy, and Incertainty, and contra- 


dicting each other, not only in fimilar © 


Caſes, but likewiſe in one and the ſame 
Cafe. e 4 
And hence it is, that the Method of wri- 
ting general Abridgments, or particular 
Treatiſes on ſome general and uſeful 
Head of the Law, has received @ Sanc- 
tion; the Deſign of which being to bring 
together, and range in proper Order, the 
Caſes pertinent to any one Subject, a 
Perſon may the more eafily unravel and 
reſcue it from this Confuſion and Intri- 
cacy, and by ſeeing all the Caſes together 
at one View, diſcover which of them do 
actually contradief one another, or only 
ſeem to do ſo; how our Modern Reſolu- 
tions differ from the Antient, and upon 
what Grounds and Diſtinctions. 
And this, when done with Care and 
ſome Accuracy, has been always thought 
to be uſeful to the Profeſſion of the Lau; 
and in this reſpe the following Treatiſe, 


i it ſhall be thought to anſwer any of 
' theſe Purpoſes, will have its Share of © 
Merit, as its Subject laboured under theſe 


Difficulties as much as any other, 


V . 


The PREFACE. 
But what is expected will chiefly re- 


' commend it, and what indeed was princi- 
pally defigned, is, that it will be a Means 


of ſaving the Time and Expence, which 


too many have unhappily experienced 
attends the Proſecutions of Suits in Law 
and Equity ; and ſurely there needs not 
many Arguments to inforce its Uſe upon 
this Account. 

It is true, there have been ſome late 
Aﬀs of Parli ament made, which ſeem 
greatly to facilitate the M. erhads of Pro- 
| ceeding in Law, and that ſeveral new 


Remedies are found out, which Jeem 


more ſure and expeditious for recovering 


in Civil Actions, than thoſe formerly uſed. 
But noriuithſlanding theſe, have not moſt = 


Cauſes of Conſequence which come into 
Weſtminſter-Hall, a Mixture of Law and 


Equity, by which, and of Neceſſity they 


muſt, according to the Practice of our 
Courts, be long in Agitation before they 
can be determined ? Is not the Conſtruc- 


tion of tboſs Acts, which have been made 


for the Amendment of the Law, and Fur- 
theranc of Fuſtice, as difficult and per- 
plexing as any Part of the Law ? Are not 
the great Dueſtions concerning what 1s 
Form, and what Subſtance, as vexatious 
and expenſio de as the ſtrict Rules of Plead- 
ing; and bave not Suitors been as often 


di iJappointed by them ? And as it may be 
1” ak 
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The PREFACE, 
juſtly feared, that whatever new Acts or 


+ Remedies may be deviſed, may partake 0 


ſome of theſe Inconventencies ; ſurely it will 
never be leſs eligible, to do at firſt what the 
Judges, after ſeveral Trials and Argu- 
ments, often adviſe at laſt, viz. to compro- 
miſe or refer the Matter ; which being a- 
greed upon in any Cafe, that it may be 


done effeflually, and not be the Foundation 
f new Contention and Debate, as it often 
| happens by the Ignorance of the Arbitrators, 


&c. is the End of the enſuing Treatiſe. 


THE 


THE 


CONTENTS 


0 R AP. 1. 


Directions to the Arbitrators : Contain- 


Sect. I. M Alters of Submiſſion -Page 3 
Sect. II. The Submiſſion 

Sect. III. Parties to the Submiſſion 6 
. Set. IV. The Arbitrators 

Sect. Va The making and * the aun 


CHAP. II. 


Matters in Controverſy, which ' may or 
may not be ſubmitted to Arbitrament : : 
Containing, | | 


Sect. I. Matters of Controverſy, ich may be 
ſubmitted to Arbitrament either by Word or by 
_ Writing 18 
Sea. II. Matters in Controverſy, which can- 
uot be ſubmitted otherwiſc than by W. ring 


Wes N Sek. IL. 


1 The CONTENTS. 
of Se. III. Concerning Matters of Freebold, which 
+ cannot regularly be ee otherwiſe than by 
Bond Page 21 
Sect. IV. Kae Things certain, as — 
due by Bill, Bond or Record - — 
Sect. V. Concerning Criminal Offences, which 


cannot be ſubmitted _ * 
Sect. VI. Matrimony, or any Contraft relating 
| thereunto, which cannot be ſubmitted 26 


Set. VII. Things not in Being, although they 
happen before the Award be my 0 cannot be 
Jubmilies | | 


CHAP. III. 15 
The Submiſſion: Grotidibg)\.. 


Seat. I. Concerning the making the Submiſſion 


Sect.” I. Concerning the Conſtruction wilch 15 
been made of the Submiſſion 33 

Sect. III. Concerning thoſe Matters which may 
be ſaid to be ſubmitted 36 

Sect. IV. Concerning thoſe Submiſſions which are 
ſaid 2 be General or Special, Abſolute r 

3 38 

Sect. e of the di ferent kinds of 846. 
miſſonr——— 43 


CHAP, 


The CON TEN TS: 
CH A P. IV. 
Parties to the Submiſſion: Containing, 


; ITY I. What Perſons the. Law. allows of as © 


good Parties to the Submiſſion Page 35 
Sect. II. bat Perſons are diſabled from "I 
Parties 


Sect. III. How ibe Submiſſion and the 47 
thereupon may be made between them 60 
Sect. IV. Who ſhall take Advantage of the A. 
. ward, or are bound by it, tbogh they have not 
ln * Parties * IO 


CH A P. Log 
The Arbitrators and Um pire : Contain- 
Ng, * 


Set. I. Who may be proper 8 65 
Sect. II. Concerning their Authority and Duty 
6 


Sect. III. Revocation of their Power — A 

| thority, and the Conſequence thereof 

Sect. IV. Concerning the Umpire, and when Zis | 
„ Commences | - 73 


The GG NT ENT S. , 
'©| H A P. VI. | = 
Ot the Award: Containing, 


' Se I. Awards muſt be made attording to the 

_ Submiſſion, with reſpet? to the Things fub- 
mittelt Page 83 
Sec. II. Awards muſt be made according to 
the Submiſſion, with reſpedt to the Perſons 


Sect. III. Awards muſt be made acaling # 
the Submiſſion, with reſpets to the Making, 
* Signing and Sealing, Delivering, and other 
_ Circumſtances „ 
Sect. IV. An Award ought to be Certain 129 
Sect. V. That the Award be final, ſo as to 
male an end of the Matters in Controverſy 


5 40 141 
Sect. VI. An Award muſt appoint the doing 
ſomething Beneficial to each Parly 146 


Sect. VII. An Award muſt appoint the doing 
of a Thing that 1s veaſonable; pofible- and 
= ff 
Sect. VII. Awards void in Part, and good for 
| the reſt, and void in Part void for he Mbole 


"5 ls | "09 
Sect. IX. Concerning the Petformaitee of the 


Award Fg 164 
Sect. X. Precedenis of different kinds ef A- 


wards 166 


CHAP. 


The'; CONTRYTS 


HAP. VB. 


Haw Awards bave been 6 in 
EquitÞ6 Confaiping, | 


Sec. I. Concerning the Matter a be ſubnitted 
Page 189 

Set, II. Concerning the Submiſſion 191 
Set. III. The Parites 10 Ibs Submiſſion 19 
Sec. IV. Concerning lle Arbitrators and Un 


dire 5 
Sect. V. G,, tbe faced, and for. 6. 


gen err n we | 193 
en AP. VIII. 


of Subbniffions made a Rule of Cou 
and Awards hls thereupon : 


| taining, 
wy l. How tbe Submilſ un i to be made a Rat 


of Court 205 
Sect. II. What jou be a Breach of the Rule 
207 

Sect. III. The Method of enforcing the Perfor- 
mance of Awards made purſuant 10 a Rule of 
Court | = 208 
Sect. IV. What foal excuſe the Non-performance 
of the Award | e 


4 = ” D . 
93 
* y my; 


4 4 * ky — — 
5 n * 2 8 A * — _ 
„ er * 22 * 4 „. ——ůů— ů— — I — * 2 — > os - — - — * 33 — þ — 4 6 — * — * — . 
1 24 5 X = . * 1 
1 — * - «04 - 2 ant; 2 | _ EL COS * 1 w_ " * ? "IP 
— — 2 _— o _ N. og LC RED" 4 Ly 6H r N . F oy N P — — 1 RI f 5 
- 1 F * 9 ut; — - 0 * * > ” VP * E * — . — — — — wo" — 
2 2 n * r N 1 * 14 os TIP R Mk * . : . . . — — — * 
| ' . of 8 X 8 b — * 2 Y A - "5 
1 9 n 22 9 * 
. » 8 —— 
5 ' 
2 
* 
5 
. . 2 
« 


* . , : 
FD" 4 — * - pw 4 * * 83 * Sq © * W 
5 5 5 1 
The CONTENTS 
* p < , * 
" +2, of — P * » « } - 


CHAP, N. 


Phadings in Awards and Arbitrainents : 2 
Containing, 1 2 


Sect. I. Concerning the Declaration and  Man-' 
ner of ſetting Lare the Award therein © 
Page 217 
Sect. II. Contring the Plea of 165 Defendant, 
whether relating to the Performance of the 
Award, or when, or in what Manner he may 
plead the Award in Bar of any order Aftion 
IA REO 
Sect. III. Of FY Replication and AG of ſet- 
ling „ the Award, and affigning a —_ 


229 

Seat. IV. Of the Regoinder, when 11 Hall be a 
Departure or not 6's 
Sect. V. Of Demurrers, either to the eee 
Plea, Replication, &c. 237 


Set. VI © en of Pleadings in ; Awards 


239 


4 
4 


THE 


C O M P * E A : 


ARBITRATOR. 


CHAP. I. 
Directions to the Arbitratos. 


| Rhbitr ament (Artitrium, Laudum, Com- 
\promiſſum), or an Award, is the deter- 
mination of two or more Perſons, at 
- the Requeſt of two Parties at leaſt, who 
are at Variance, for ending the nnn wich- 
out publick Authority. 2 
2. It is called an Arbitrament, becauſs that the 
Parties have willingly ſubmitted their Differences 
to others, to determine them arbitrarily, and ac- 
_ cording to their own Opinions and Judgments as 
honeſt and diſintereſted Men, and not according 
o Law. It is called an Award from the French 
ord Agarder, which ſignifies to judge or decide: 
and it has heretofore been called Love- Day, be- 
cauſe of the Quiet and Tranquility which uſually 
followed the Ending of the Controverſy. | 
B 9. As 


The Compleat Arbitratoz. 


there is no Man who has not more or 


leſs _ Obſervations on the Proceedings of the 
Courts of Law and Equity, and who has not like- 


wiſe, in ſome_Meaſure, made Complaints of the 


Expenſiveneſs and Dilatorineſs of the Proceedings 


and Determinations in thoſe Courts; and who does 
not with (if he has any Good Will ro Mankind at 
all) that all Men ſhould have Juſtice done them 
with more Expedition and leſs Expence, than at- 
tends the Proſecution of a Cauſe at Law; it will 


not be improper, nor I hope an unacceptable Un- 


dertaking, to endeavour, by laying down the whole 
Learning of Awards and Arlitraments, which hi- 


therto has lain dark and obſcure, and as intricate 


and perplexed as any General Head of our Law, 
to aſſiſt Mankind in making them better Friends 
and Neighbours, and in ſecuring to them their 
Fortunes and Poſſeſſions, and to prevent that even 
this Method of determining Controverſies may not 
be (as it often happens) the Foundation of new. 
Broils and Contentions. 

4. For this Purpoſe (and as all Men, who are 
Arbitrators, are not Lawyers) I have in this Chap- 
ter particularly laid down, 1n a plain and eaſy Me- 
thod, thoſe Things which ſeem clear and uncon- 
troverted in our Law- Books, and which are chiefly 
neceſſary for an Arbitrator to have his Eye upon, 


ho would actually determine the Matters in 


Controverſy ſubmitted to his Judgment ; and this 
J have done under theſe five Things, which are 
incident to every Award or Arbitrament, viz. 
Matters of Submiſſion, the Submiſſion, Parties to the 


- Submiſſion, the Arbitrators, 18 Making and Deliver- 
ing of the Award. 


I | S.Q, I, 


| 


The Compleat ett ra rar. 3 
Seg. I. Batters ot Submit. 
See. H. The Stbmifſion. * 
Se, II. Parties to the Submfſton- 
Sec. IV. The Arlitrata2s. 


Sect. V. The Baking and Delivering 
the Award. 


s E C T. I. 


Matters of Submit on. 


LL Matters and Diſputes whatſoever (ex- 
A cept criminal Offences, or concerning the 
N or Diſſolving a Marriage) may be ſub- 


mitted to Arbicrament, obſetving the Manner the DO. 


a requires the. Submiſſion -ſhould be. 

. All Matters of Freehold, or any Right or i Rol. Abr. 
Title to Lands or Tenements, cannot be fubmit- 738 
ted to Arbitrament, either by Parol, by Rule of“ Co. . 
Court, or by Deed or Agreement in Writing 
ſo that when there is any Difference concerning 
theſe Matters, it is neceſſary, that the Parties ſhould 


be bound in mutual Obligations to ſtand to the 


Award. 

3. A Thing certain, as a Debt due by Bond or Rol. Abr. 
Record, an Annuity, Sc. cannot regularly. be ſub- 264. | 
mitted. but by Writing, and it is moſt adviſcable c e. 112 | 
that the Parties enter — Bonds. | 

4. Criminal Matters, as Treaſons, Murders, Weſt's Symb, 
Eee of all Kinds, cannot be ſubmitted to Part 2. J 33. 
Arbitrament; for it is for the Good of the Com- 2 Vent. 109. 
monwealth, that ſuch Offenders be made known 
and FTI, 


B 2 | 1. i Mari 


1 Rol. Abr. 


252. 


22 H. 6. 39. 


9 Co. 78. 


Weſts Symb. 
2 Part, 163. 
9 Rep. 78. 


The Compleat Arbitrato?. 

5. Matrimonial Cauſes, or any Thing concern- 
ing the Contract or Diſſolution of the Marriage, 
cannot be ſubmitted to Arbitrament. 

6. But all Actions perſonal and incertain, as 
Treſpaſs, Conſpiracy, Maintenance, Sc. may be 
ſubmitted without Writing: But as ſuch a Sub- 
miſſion is attended with manifeſt Inconveniency, 


both in Regard of the Difficulty in obliging the 


Party to perform the Award, and likewiſe that it 
may be * revoked at Pleaſure, without any In- 
conveniency, it is moſt prudent that a Submiſ- 
ſion of * as well as all others, ſhould be by 
Bond. | 


E C T. IL 
The Submiſion. 
H E Submiſſion is the Power given the Arbi- 


trators to pronounce Sentence betzween the 
Parties, Of Submiſſions ſome are general, as of 


all Demands whatſoever ; or Jpecial, as of ſome 


certain Matters in Controverſy ; they may likewiſe 
be abſolute, or conditional; abſolute, as not re- 
ſtraining the Arbitrators from making an Award 
of the Whole, or of any Part of the Matters ſub- 
mitted; conditional, by which they are tied down 
to make their Award according to the Words of 


the Submiſſion. 


2. And then zote, that if the Soubmillicn be 
abſolute, and general, or of ſeveral Things, the 
Arbitrators may not only make an Award of Part 
of thoſe Things, but likewiſe, if they make a good 
Award as to Part, and a void Award as to another 

Part, 


— 


* Ex nuda Submiſſione non oritur Actio. 
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The Compleat Arbitratoꝛ. 


Part, the Award ſhall ſtand for ſo much as is 


good, unleſs it has a Relation to the void Part; 
for which Reaſon a general Submiſſion, with a 
Power to the Arbitrators to make their Award of 
the Whole, or any Part of the Matters in Contro- 
verſy, ſeems to be the beſt, and may prevent ſe- 
veral Suits and Debates, which have ariſen on this 


Diſtintion. 
3. Submiſſions are made by Bond, with a Con- 


dition to perform the Award; by Rule of Court, 
by Word; and they may be "made by Covenant 


to ſtand to the Award; tho this laſt Method s | 


ſeldom uſed. 
4. A Submiſſion by Bond, as it is the moſt 


frequent, ſo it is by far the beſt ; z the Penalty of 


the Bond ſhould be the Value of the Thing ſub- 


mitted, ſo that the Party may rather abide by the 
Award, than forfeit his Obligation. Each Party 
mult give the other a Bond, which Bond and 


Condition muſt contain exactly the fame Words, 
only changing the Names of the Parties: It is 


likewiſe neceſſary to mention in the Submiſſion, 
the Time in which the Award is to be made, and 


when to be delivered, that fo the Parties may take 
Notice of it at their Peril, 

5. A Submiſſion by Rule of Court is made 
purſuant to the Statute 9 & 10 V. & M. it is 
made by the Parties ſignifying their Conſent in 
Writing, and getting a Counſel in any of the 
Courts, in which you would have it made a Rule, 
to move the Court for that Purpoſe ; which is 
never denied, provided it be concerning a Thing, 


for which there is no other Remedy than by Per- 
8 /onal Adtion or Suit in Equity ; and then the Party 


is liable to the ſame Penalties that he would be for 


diſobeying any other Rule of Court, See the. 


Chapter concerning Awards made by the Rule of 
Court, p. 


1 6. Sub- 
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The Compleat Arbitratoz. 
6. Submiſſions. by Parol are almoſt out of Uſe, 
and never practiſed but when the Controverſy is. 
of ſome ſmall or inſignificant Matter, and very 
juſtly. ; for it is highly neceſſary for the Arbitrators 
to know their Power, and that. the. Parties know, 
how far hey are liable to their Sentence, and that. 
each Party may reap the Fruit of the Thing award- 
ed him, with Certainty and Expedition. 
7. Submiſſions by Covenant are likewiſe ſeldom 
uſed, for tho?: they contain the ſame Certainty 
witk a Bond, yet the Method of ſuing, on a. Cove- 
nant is different, and more difficultand perplexed 
than in ſuing on a Bond. e 1 


s E CT. I. 1 
Parties to the Submiftion. 


1.3} EGUL ARLY all Per ſons whatſoever may 
© FN ſubmit to an Arbitrament, but they muſt 
do it willingly; for if they are compelled to do it 
by Threats, Dures, &c. the Award will be void; 
bur Infanis, Feme Coverts, and they who have 
joint Power with others, are excepted. | 
17H. 4 12. , 2: It is held clearly in two or three Caſes, That 
March 111. the Submiſſion of An Infant ſhall not bind him; 
but it is likewiſe faid, That he may ſubmit to an 
1 Jones 164. Award, and, when he comes of Age, agree or 
1 Chan, Caſes not agree to it, as he pleaſes; but as a Court of 
ö 1 Equity will not Decree an Award to bind an In- 
_ -: fant, unleſs it be apparently for his Advantage, it 
is moft expedient that he ſhould not be made a 
Party to the Submiſſion, unleſs ic be by Order of 
Court. | | | ; 
3. A Feme Covert cannot of herſelf fobmir to 
an Award, but in fome Caſes it is proper and ne- 
5 c.efſary 
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The Compleat Arditratos. 
ceſſary that ſhe be joined with her Huſband ; for 1 Rol. Abr. 
the Awarding a Thing to. be done by r to a Man's 246. 
Wife, is as much void as if ſhe were a Stranger 

but in moſt Caſes where the Huſband becomes in- 

ticled to any Right, or becomes any Way charge- 

able by the Inter marriage, it is ſuffcient that he 

alone he made a Party. 

4. They who have à joint Power wi others 21 E. 4. 13. 
cannot ſingly ſubmit in Relation to ſuch Power, 
without their Fellows 3 as a Dean without, a Chap- 
ter, a Mayor without his Commonalty, the Maſter 
of a College or Hoſpital without his Fellows; ad 
ſo 1 other Societies and Guilds. 

If there is a Controverſy between Two, who. Cro. Car. 433. 


are 8 intereſted, and a third Perſon, and the 
Two thus jointly intereſted are not willing enten 


ioto a joint Bond, by which they would. be bound 
for each other; they may enter into ſeparate . 8 
and it will be gogd. 

6. If Divers of the one Part ſubmit hemſCloes: 21 H. 7. 29. 
to the Award of certain Perſons, and divers of the Vers. TIN. 
other Part, the Arbitrators may by the Submiſſion 
have Power to make an Award of Macters between 
them jointly, and likewiſe of Matters between them 


ſeparately. 


7. One Man may ſubmit for another; ; but note, Skin. 12 
That if there are mutual Releaſcs awarded, the 
Releaſe muſt be made to him an whoſe Behalf the 
Submiſſion was, and DAR, to, the Party, who ſub- 
witied. | 3 


Be Es SECT.” 


Hard. 44. 


I Bol. Abr. 
230. 


1 Rep. 78. 


2 Vern. 705. 
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$ECT. 1v. 


The arbitratoꝛs. 


RBITR ATORS are private extraordi- 
nary Judges, choſen by the Parties to give 
Judgment between them to end the Debate; it is 
often ſaid, and almoſt eſtabliſned as a Rule, that 
neither natural nor legal Diſabilities do hinder any 
one from being an Arbitrator ; for if they are in- 
competent Judges, the Fault is in thoſe who chooſe 
them; but they muſt, notwithſtanding this, have 
ſome common Senſe as well as common Honeſty 
for if they err in a Point of Law, or are miſtaken 
in a Matter of Fact, their Award will in many 
Caſes be ſer aſide, particularly i in a Court of Equity ; 
ſo likewiſe if they exceed their Authority, or are 


guilty of Partiality, Corruption, or Diſhoneſty. 


A Party in Intereſt cannot be an Arbitrator z 
as here there was a Controverſy between A. and 


B. and B. conſented to refer the Matter to A. and 


for they have but a bare Authority. 


it was held that his Award was void. 

3. The Arbitrators are to give one intire and 
compleat Judgment on all the Matters ſubmitted 
to them; therefore it is not adviſcable for them 


to conſider Part of the Matter ſubmitted at one 


Time, and ſo give Judgment thereupon, and Part 
at another, and ſo give diſtin&t Judgments ; nei- 
ther can they regularly reſerve any Power to them- 
ſelves, ſo as to ſettle any Point after the Time al- 
lowed them to make their Award is expired; but 


they may conſider one Part one Day, and arother 


Part another Day, and on the laſt ny give a 
compleat Judgment. | | 
4. The Arbitrators cannot aſſign their Power, 


They 
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They cannot injoin an Oath to the Witneſſes, 
there being no Law which gives them any ſuch: 
Power. Burn's Juſt. 80. 1 16. Edit. 1766. 

5. An Umpirage is where there is but one Ar- 
bitrator; and is uſually when the Parties ſubmit 
themſelves to the Apbitrament or Award of certain 


Perſons, and if they cannot agree, or are not ready to 


deliver their Award in Writing before ſuch a Time, 
then to the Judgment of another, as Umpire. 
6. This is uſually the Effect of the Submiſſion, 
in which the Umpire, is ſometimes named by the 
Parties themſelves, and at other Times the Arbi- 
trators have Power to name him. 
But herein obſerve, that if the Arbitrators. 1 Salk. 70. 
are to chuſe the Umpire, they muſt be careful that 


they do not chuſe him before the Time allowed 
them to make their Award be expired, becauſe of 
the Inconventency of baving two concurrent Juris- 
dictions. 


8. And as it is doubted whether they can, when 2 Vent, 113. 


they have once executed their Authority by chuſing 1 Salk. 70. 


an Umpire, revoke or chuſe again, though the 
Perſon elect refuſe to accept, it is the ſafeſt way to 
chuſe their Umpire upon Condition that he does 
accept the Umpirage, tor chen he is not e 
unleſs he accept it. e 
9. The Arbitrators cannot mobs an Award of 1 Rol. Abr. 
Part, and the Umpire of the Reſidue, unleſs it it is 542 
ſo expreſly ordained by the Submiſſion. 
10. Submiſſions to an Award may be counter- 8 Co. 82. 


manded, ſuch Authorities in their own Nature be- 


ing revocable, through made irrevocable by ex- 
preſs Words. 

11. But note, that if the Submiſſion be by Bond, 
if it be revoked, the Bond is forfeited ; ſuch Re- 


- vocation muſt be by Deed, with Notice to the 


Arbitrators, though this wil not fave the Forfeiture 


12. If 


of the Bond, 


The Compleat Arvitratoz. 
12, If the Submiſſion be by Rule of Court, if 
either of the Parties revoke it, the Court will grant 


an Attachment. 


13. A Submiſſion by Word may be revoked 


without any Forfeiture, which is one of the Incon- 


veniencies which attends this Kind of Submiflion 
but ic muſt be with Notice to the Arbitrators, 
though ſuch Notice need not be in Writing, and it 


| . be before the Award made. 


Matters in Difference were, by Conſent of Parties, 
referred to three Arbitrators, ſo as they, or any 
two of them, wake an Award, and an Award 


having been made by two in Phintiff's Favour, 


Defendant moved to ſet it afide, objecting, that 


two had not a Jurisdiction without the third; and 


obtained a Rule to ſhew Cauſe. Upon ſhewing 


Cauſe it appeared, that the third Arbitrator had 


ſufficient Notice of the Meetings of the other two, 
and might have been preſent if he would. Per t 
Tis agreed by both ſides, that if the third had met, 
two might have made an Award; two have a Juris- 
diction, but muſt meet purſuant to Rules of Law. 
If the third had been preſent, his Reaſons might have 
altered the Opinion of the other two; he is not there- 
fore to be excluded by Fraud; nor are the two to. - 


act, without the third's having an Opportunity to 
be preſent ; but where the third has ſufficient 


Notice, as in this Caſe, and will not attend, the 
Meeting of the two is regular, and their Authority . 
ſufficient, The Rule diſcharged. 2 Barnes 53. 
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SE CT. oe 


"OFT making and delivering the aber 


RBITRAMENT is the Sentence or De- 

L cree pronounced by the Arbitrarors, and 
publiſhed when they ha heard all Parties; but 
now as all. Submiſſions are uſually by Bond condi- 
tionally, /o as the Award be made in Writing, and 
ready to be delivered to the Parties, or to ſuch of them 
as ſhall require the ſame ;, the Parties ſo bound chem 
ſelves are obliged to take Notice of the Award at 
their Peril, unleſs the Words of Submiſſion are, 


LL 


ſe that the Award be delivered to each Party by ſuch , Co. 78, 


a Day; for then it muſt be delivered to each Party 
accordingly.' 

2. But though the Words of the Submiſſion 
may be ſuch, as will oblige the Parties' to take 
Notice of the Award at their Peril; 
Arbitrators award that one of the Parties ſhall do 
an Act, which depends upon another firſt to: be 
done of; the other Party, he muſt have Notice of 
it; at leaſt the Party, who would take Advantage 


yet if he ©: 


of ir, muſt ſhew that he has done what was neceſ- 


ſary on his Side. 
3. I ſhall only in this Place conſider theſe four 


4 Things following, which are chiefly neceſſary and 


eſſential to every good Award. 1. That the 


Award be made with Reſpect to Perfons and 


Things, according to the Submiſſion. 2. That it 
be beneficial, and appoine ſomething advantageous 

to each Party, 3. That it be poſſible and lawful. 
4. That it be certain and finak 


4. And if theſe Things are obſerved, the Award 10 Co. 57. 


| ſhall be expounded according to the Intent of the 
Arbitrators, and not literally, and ſhall not be un- 


ravePd in a Court of Equity, unleſs there was 1 Chan. Caſes 


Corruption | in the Arbi:rators, Se. 
| „ 


279. 


Y 2 


10 Co. 131. 


„ 
244. 


e Abr. 


. 


Cro. Eliz. 
758. 


I Salk. 74. 


1 Rol. Abr. 
247. 
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5. 1ſt, That the Award, with reſpect to Per- 


ſons and Things, be made according to the Sub- 


miſſion ; for in many Caſes, to award a Thing to 


be done by, or to a Stranger, is void. 


6. As to award that a Stranger ſhall enter into 
an Obligation, or to award that one of the Parties 
and a Siranger ſhall pay 10 J. this Award as to the 
Stranger is void, though ic is good as to the Party 
himſelf, ; 

7. An Award that th: Wife and Heir apparent 
(when they are not Parties to the Submiſſion ) ſhall. 
make an Aſſurance of Lands, is void. 

8. But it is a good Award, that the Party levy 


a Fine in the Court of Common Pleas, though 


there the Act of the Court is neceſſary ; ſo likewiſe 


if the Party has any Remedy, either .in Law or 
Equity, to compel the Stranger to n che 
Thing awarded, it ſhall be good. | 


9. As if two are jointly bound in an Obligation, 
and one of them is awarded to pay the whole Mo- 
ney, and diſcharge the Bond, though there is an 
Act to be done by a Stranger, viz, the Delivering 


up the Bond, yet as he has a Remedy in Equity 


to compel him to it, the Award is good. 

10. Sometimes to do a Thing to a Stranger is 
void, as to award that one of the Parties ſhall make 
an Eſtate for Liſe to the other, Remainder in Fee 


to a Stranger, it is void as to the Stranger. 


11. Bat if it appear that the Party is to receive 
any Advantage by the Act that is to be done to 
the Stranger, it may be otherwiſe; as an Award 
that one of the Parties ſhall pay Money to the other 
Party's Servant, this is good. 

12. So where the Stranger is uſed as an Inftru- 
ment only, or is to do a miniſterial Thing, it may 


be good; as an Award that one of the Parties ſhall 


make a Feoffment to 7 §. who is a Stranger, 
to 
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to the Uſe of the other Party, or that they ſhall 
give mutual and effectual Relcaſcs, and ſuch as 
Counſel ſhall approve. 

13. It is refolved that the Arbitrators. may 
Award that one of the Parties beg the other's Par- 
don before ſuch a Mayor, or ſuch and ſuch Perſons : 
But if the Award be, that A. ſhall beg B.*s Pardon Salk. 71. 
in ſuch Manner, and in ſuch Place, as B. ſhall ap- 

point, it is not good ; for though the Time and 

Place be but Circumſtances, yet in this Sort of 
Satisfaction they make the moſt conſiderable Part. 

14. As the Arbitrators are, with reſpect to.the 
Things ſubmicted, circumſcribed and tied down to 1 Rol. Als. 
the Submiſſion itſelf, ſo in ſeveral Caſes it has been 242. 

_ diſputed, whether their Awarding Releaſes to 
the Time of the Award, and not to the 1 
Time of tlie Submiſſion, was good; it is there- 
fore moſt adviſable to award Releaſes to the 
Time of the Submiſſion, though it is now clearly 6 Med. 340 
held, that general Releaſes ſhall extend only to the 
Time of the Submiſſion, and that, if there be Re- 


| leaſes awarded to the Time of the Award, they 


ſhall be good, unleſs it be ſhewn on the other Side 
that ſome new Matter had ariſen between the Parting, 
between the Submiſſion and Award. 

15. If the Condition of the Submiſſion be to, Rol. Abt 
ſtand to the Award of J. S. ſo that the Award be 245. 
made, ſigned and delivered by the Arbitrators as 
their Deed, at or before ſuch a Day, and the Arbi- 
trators make an Award, which they Seal and De- 
liver, but omit to Sign, this Award will not be 
good. 

16, And | it is held to be neceſſary ( if the Con- Palm. 121; 
dition be as above) for the Arbitrators, if they 
cannot Write, to ſet their Marks to the Award. 


17. 2dly, | 
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1 Rol. Abr. 


252. 


Style 44. 


1 Rol. Abr. 
248. 


The Compleat Arbitratoꝛ. 


17. 2dly, That it be Beneficial, and appoint 


ſomething advantageous to either Party; for an 


Award of one Side only, is not good; ſo if an 


Award be, that one of the Parties ſhall go to 


Rome, when it appears that there is no Advantage 


_ to the other Party by his going, it is void, 
3 Mod. 272. 
| who makes an Award, that A. ſhall be bound with 


18. If A. and B. ſubmit to the Award- of F. S. 


ſuch Sareties as B. ſhall approve, for the Payment 


of 100 J. to B. and that thereupon they ſeal mutual 


Releaſes to one another, this is a void Award:; 
becauſe B. muſt firſt approve of the Security be- 
fore, and without which the Releaſes are not to be 


given; ſo that it is but an Award of one Side, 


becauſe it is ſubject to be defeated at the Pleaſure 
of B. 
19. If an Award be made between 4. and B. 


that A. ſhall pay to B. 10 J. and that B. ſhall pay 


for the making the Writings of the Award, this 
is a void Award, there being nothing awarded B. 


to do, but the making the Writings. 


20. 3dly, The Award muſt be of a Thing poſ- 
ſible and lawful to be performed; for if the Arbi- 
trators award that one ſhall go to Rome in an Hour, 
ſhall pay Money at a Day paſt, the Condition of 


the Obligation is ſaved : So if they award a Thing 


1 jones 164. 


Mod. 27. 
8 ad 'the Thing to be performed becomes impoſſible, 


Sc. 


againſt Law, as to kill J. S. or that an Infant ſhall 
make a Releaſe, which he cannot do by Law, 


21. Nay, it is ſaid, that in ſome Caſes, when 
though after the Award _ it ſhall excuſe the 
Party. 


4thly, The Award ought to be certain and 
final, ſo that it may make an end of the Contro- 


22. And 


verſy. 
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22. And if the Arbitrators award a Thing to 
be done, it is proper for them to appoint a Time 
and Place for the doing of it; as ſuch a Day and 
Hour, at ſuch a Tavern or Coffee-houſe; and the 
Party, who would take Advantage of it, muſt ſhew “. 
that he has done what was requiſite on his Part; 
but if a Thing is to be done generally, without 2 Brownl. 
mentioning Time or Place, it ſhall be done imme- 311. 
diately. _ 
." 03. AA Award that one ſhall pay fo much as Skin, 248. 
ſuch Lands are worth, is not good, 

24. So an Award that one ſhall pay to the other Seyle 28. 
as much as 1s due in Conſcience, 1s not good, 

25. But in ſome Caſes, though the Thing be 
not certain in it ſelf, yet if it be ſuch a Thing as 
may be reduced to a Certainty, it may be good; 1 Salk 75. 
as an Award that'one'of the Parties ſhall pay ſuch 
Coſts of a Suit as a Mafter ſhall Tax, is gdod. 

26. If there be a Submiſſion of all Controverſies Cro. Car. 
touching a Voyage to Sea, and an Obligation with 383. 
Condition for Performance thereof, and an Award 
is made that one ſhall pay his Part of the Charge 
of the Voyage, and fhall allow his proportionabie 
Part of the Loſs that ſhall come to the Ship by the 
Voyage, upon Account, though this Award be of 
it ſelf uncertain, yet in as much as it may be re- 


duced to a Certainty, it is good. 
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C HAP. l. 


Matters in Controverſy which 
map, oz may not, be ſub- 
mitted to rammt. 


T. S all Manes of Controverſy are 1 | 
at this Time ſubmitted to Arbitrament, 
* by the Parties entring into mutual Obligations to 
=_ perform the Award, it may not be thought neceſſary - 
1 to enter too minutelly into a Diſquiſition of the 
ſeveral Matters, concerning which the Arbitrators 
can make no Award that will bind the Parties, 
unleſs they enter into Bonds of Submiſſion, or 
conſent to have their Submiſſion made a Rule of 
* Vide the Court, purſuant to the * Statute of 9.& 10 Will. 
Statute, Cap. and Mary. 
VIII. 2. Notwithſtanding this I ſay is the general 
Practice, yet as an Award made of ſeveral Things 
at this Day may be good, though ſubmitted to by 
Parol, or without Writing; and as the S/atute only 
enacts, That all Submiſſions made a Rule of Court, 
ſhall be of ſuch Matters for which there is no other 
Remedy but by Perſonal Action or Suit in Equity, | 
&c. I ſhall ſhew what Diſtin&tions the Law has 
has made concerning theſe Matters with reſpect to 
Things Real, at Lands and Tenements; Things 
—_ as Debts due by Bills, Bonds or Records, 
"of | 
3. Bur Note, That regularly all Matters what- 
ſoever, to which the Parties have by Bond ſubmit- 
ted, (except Criminal Offences and Matrimonial 
Cauſes) they are obliged to perform the * 
made 
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made relating to them, otherwiſe they are liable 


to be ſued on their Bonds; provided the Award 
be made in ſuch Manner as the Law requires. 


Seck. I. Matters in Controverſy, which 


may be ſubmitted to Arbitrament, either by 
Wo2d oꝛ by Writing. 


Sect, II. Matters in bars” which 
cannot be lubmitted otherwiſe than by 


Uriting. 


Sect. III. Concetuſos Matters of Free- 


hold, which cannot regularly be ſubmitted 
but by Bond. 


Se. IV. Concerning Things —__ 
as Debts due by Contrat,, ou, o: Re- 
cod. | 


Sect. V. a Criminal! Offences, | 


which cannot be ſubmitted. 


Sect. VI. Concerning . 02 any 
Contract relating thereunto, which cannot 


be ſubmitted. 


Sed. VII. Things not in Being at the 


| Time of the Submiſſion, tho' they happen 
befoze the Award be made. . 


11 


17 


18 


4 H. 6. 17. 6. 1 Kol. Ar. 264. 
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SECT. 1 


Matters of Controverſy, which may be 


*fubmitted to Arbitrament, either by 
Mod oz by Citing. | 


T is held clearly, that all Actions Perſonal 
and uncertain, ſuch as Treſpaſs, Conſpiracy, 
and Maintenance, are proper Matters for Submiſ- 
fion, and that an Award made concerning them 
will be good, though neither the Submiſſion nor 
the Award be in Writing. 22 H. 6. 39. 9 Co. 


 Peytoe's Cale, 78 


2. It is held likewiſe, that if upon ſuch Parol 
Submiſſion the Arbitrators award the Party a Sum 
certain, he may bring an Action of Debt for it; 


but if they award the doing of ſome other Thing, 
which is Beneficial to him, he muſt bring his 


Action on the Caſe. 1 Keb. 600. 
3. In an Appeal of Mayhem, an Attaint, in 
Waſte, againſt Tenant for Life or Years in the | 


Tenuit, the Arbitrator may make an Award. 


6 Co. 44. 1 Rol. Abr. 266. 
4. They may make an Award in Mayhem, 


| 1 the Writ be Felonice, and in Attaint, be- 
cauſe the Attaint is not founded barely on the Re- 


cord, but alſo on the ſuppoſed falſe Oath, which 
is Matter of Fact, 13 E. 4. 1. But whether they 


can make an Award in Waſte againſt Tenant for 


Life or Years, in the Tenet, becauſe it ſavours 
of the Realty. Quere, & Vide 9 Co. 78. a. Cro. 
Fac. 100. # 
5. Arbitrators may make an Award of the Ar- 
rears of Rent, reſerved on a Leafe for Years. 


=; An 
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6. An Action of Account may be ſubmitted to 

Arbitrament, for it is a Thing uncertain; but the 

Arrearages of an Account found before Auditors, 


cannot be ſubmitted. 4 H. 6. 17. 
7. In an Action of Debt for 20 J. Rent Anas, 


upon a Leaſe for Years, an Award of 10 f. for 


this Debt and other Treſpaſſes, is a good Bar of 
the Action, though it is a leſs Sum than the Debt 
demanded, and tho? the Action is for a Debt cer- 


tain; in as much as other Things are ſubmitted 


with this, and ſo all together are uncertain, and it 
may be the Sum of 20 l. was abridged to 10 J. in 
reſpect of a Treſpaſs done by the Plaintiff to the 
Defendant. 10 H. 7. 4. All. 52. 

8. If there be a So bmilicn of all Debts, E'E 
N may award a Releaſe of all Bonds, 


Judgments, Executions and Extents; for, as by 


the Submiſſion the Arbitrators have Power to make 
an Award concerning the Debts themſelves, ſo by 


Conſequence they have Power to award a Releaſe 
of the Specialties, Judgments, Cc. by which the 


ſaid Debts are due. Adjudged Trin. 22 Car. 2, 
between Roberts and Marriot, 2 Saund. 190. 


9. In Debt upon a Bond by three Executors, the 
Defendant pleaded that there were ſeveral Contro- 


verſies between the Defendant and one of the 


Plaintiffs:; upon which they ſubmitted to the 
Award, Sc. who awarded that the Defendant. 
| ſhould be quit of the Bond; and it was held by 


the Court, that a Bond of it ſelf, becauſe a Debt 


certain, cannot be ſubmitted ; otherwiſe, if it were 


ſubmitted among other 7 bings; and by two Judges 
the Plea is good, though the Controverſy were be- 
tween the Defendant and one of the Plaintiffs only. 
Moreton doubted, Trin. 22 Car. a. between Morris 
and Creech, £00: 9 

1 | Note, 
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Note, That chough in the above Caſes, a Sub- 
miſſion by Parol was good, and the Party, in whoſe + 
Favour the Award was made, had a Remedy to 
inforce a Performance of it; yet it was never ex- 

dient that any Submiſſion ſhould be by Parel, 
becauſe the Party could have revoked it at Pleaſure, 
at any Time before the Award made, and that by 
Parol likewiſe ; but it is much leſs ſo now, only 
the Judges will rarely enforce the Performance of 
an Award, when either the Submiſſion or the 
Award is by Parol, becauſe it lays ſo great a 


Foundation for Perjury. 


SE CT. II. 


Matters in Controverſy, which cannot 
be ſubmitted otherwiſe than by Wrt- 


ting. 


I. ALL Matters of Freehold, or any Right 
and Title to a Freehold, cannot be ſub- 


mitted to Arbitrament, though the Submiſſion be 
in Writing, and by Deed, or by Deed Indented ; 
and the Reaſon is, That being of ſo high a Nature, 
no collateral Satisfaction will be a Bar to a real Ac- 
tion, and it requiring ſuch Solemnity, as that it is 
not transferable from one to another, without 
Livery and Seiſin. 1 Rol. Ar. 244. 4 Co. 1. a. 

2. Yet if there be a Submiſſion concerning the 
Right, Title, or Poſſeſſion of Lands or Tenements, 
and the Parties enter into mutual Bonds, to ſtand 
to the Award made relating to them, they forfeit 
their Bonds unleſs they obey it. | 
3. Things certain, as a Sum of Money, Debts 


due by Deed or Record, cannot be ſubmitted other- 
wiſe 
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wiſe than by Writing; and the Parties muſt, 

as in the above Caſe of Freeholds, enter into Bonds 

of Submiſſion, unleſs they elect to have their Sub- 

miſſion made a Rule of one of his Majeſty's Courts 

of Weſtminſter ; which in this latter Caſe will re- 

gularly be good to bind them, though not ſo in 

the former, by the expreſs Words of the Act of 
Parliament, | | . 


SECT. 


Concerning Matters of Freehold, which 
cannot regularly be ſubmitted othermiſe 
than by Bond. 


1 T is exprefly reſolved, that Arbitrators cannot 
make an Award of a Freehold, fo as to ad- 
judge the Land of one to another. 14 H. 6. 
Keil. 99. 28 El 
2. A Partition cannot be made by Award, for 
a Freehold cannot Paſs without Livery and Seiſin. 
Adjudged between Horton and Horton, 1 Rol. Abr. 
242. | | - 
3. An Arbitrator cannot make an Award ofa 
Leaſe for Years of Land, ſo as to adjudge the Land 
of one to another, by which the Intereſt and Eſtate | 
of one ſhall be transferred to the other, becauſe this 
is a Chattel real. 1 Rol. Abr. 242, 146. 
4. My Lord Chief Juſtice Nou ſays, That this , Co. 78. 
ſeems to be admitted by Peytoe's Caſe ; and founds 
his Reaſon on the Authority of that Caſe, viz. 
That an Award is no good Plea in an Ejeclione 
Firmæ. But the Reſolution is quite contrary ; for 
the Queſtion there being, Whether Accord with 
Satisfaction was a good Plea in an Ejectione Firme ? 
It was reſolved, That this Action being not only 
| C 3 | 10 


, 
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to recover the Term, but likewiſe Damages, it was 
a good Plea: It being therefore a certain Rule, 
that an Award may be pleaded where Accord with 


Satisfaction may; Quære whether it is not rather 


an Authority that fuch Submiſſion may be good. 

5. In Actions mixed, in which the Land (of 
an Eſtate of Freehold, as it ſeems) ſhall be recover- 
ed, an Award is no Plea; therefore ſuch mixed 
Actions cannot properly be ſubmitted. 1 H. 6, 


37.7 

6. The Detaining a Charice of Feoffment, as 
it relates to a real Thing, cannot be ſubmitted. 
9 H. 6. 60. But an Action of Treſpaſs for taking 


the Charter may be ſubmitted, for Damages only 


can be recovered for ſuch Taking, Tbidem. 
8 


Concerning Things certain, as Debts | 
due by Sill, Bond oz Recozd. 


T appears by all our Books, that neither 

Arbitrament, nor Accord with Satisfaction, 
are good Pleas in Bar, when the Action is ground- 
ed IG. 1 H. 7. 16. 6. Dyer 61; 

For when a Duty accrues by the Deed in 
e Tempore confectionis Scripti, as by Cove- 
nant, Bill, or Bond to pay a Sum of Money, there 
this certain Duty takes its Eſſence and Operation 


originally and ſol:ly by the Writing ; and there- 
fore it ought to be avoided by Matter of as high a 
Nature, although the Duty be merely in the Per- 
fonal:y. Nihil tam con veniens eſt naturali Æquitati 
guam unumpuodgue Diſſalvi eo Ligamine quo Liga- 
i n eſt. 6 Co. B's Cie; 4 4404 53a | 

| 9. But 
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Ned a but a Wrong or Default ſubſequent, to- 


getber with the Deed, gives an Action to recover 


Damages, which are only in the Perſonalty, for 
ſuch Wrong or Default an Award is a good Plea. 
And Note, That the principal Point in Blake's 


Caſe was an Action of Covenant for not repairing 


a Houſe, and it was there held, That this being 
a ſubſequent Default an Award is a good Plea. 
6 Co. 43. Cro. Fac. 99. S. C. 


4. In an Obligation upon Condition to Pay a yige 1h, 


But when no certain Duty accrues by the 
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certain Sum, in which the Duty commences ori- zu 3 and 4 
ginally, and only by the Deed, and likewiſe in Ana. Cb. 16. 


an Action of Covenant for Non-payment of a 
certain Sum of Money which he covenanted to 


pay; an Award, or Accord with Satisfaction, is 


no goed Plea.-:6:C0- 43. 

5. If A. is indebted to B. in 20 J. by ſingle Bill, 
0 they ſubmic all Matters between them to the 
Award of J. S. who awards that A. ſhall pay a 
certain. Sum, ſcilicet a leſſer Sum to B. in Satis- 


faction of the ſaid Bill, though if he pays the Mo- 


ney according to the Award, yet this cannot be aby 
Bar in an Action brought on the ſaid Bill, e 
the Action is grounded on a Deed; yet if each of 
them was bound to perform the Award, he ought 
to pay the Money, otherwiſe he forfeits his Ob- 
ligation. Between Lumly and Hutton, adjudged 
npun Demurrer, 15 Fac. 1. Cre. Jac. 447. 


6, If two ſubmit a certain Debt in Controverſy s 


between them, the Arbitrators cannot make any 
Award thereof, becauſe it was certain before the 


Submiſſion, 1 Rol. Abr. 264. 
7. But if one claims 5 l. expended for the other 


pro diverſis negotiis, an Award made thereof will 


be good, for though a Debt upon a Bill or Con- 
Sew; track 
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tract cannot of it ſelf be put in Arbitrament, yet 
this may, being claimed as Expences laid out for 


ſeveral Neceſſaries. Cro. Eliz. 422. | 
8. Debt upon a Bond for Performance of an 


Award, in which the Arbitrators had taken No- 
tice of 72 J. in Controverſy, and had awarded 50/7. 


in Satisfaction; the Defendant pleads Nullum fece- 
runt Arbitrium ; the Plaintiff replies an Award, 
and ſets it forth, and aſſigns a Breach, to which 
the Defendant demurred, becauſe it appeared by 


the Award, that 72 J. was in Controverſy for 


Rent due, and that 501, was awarded in full Satis- 


faction of 72 J. and general Releaſes to be given 


but it did not appear that any other Matters were 
5 


in Controverſy between the Parties, though the 
_ Submiſſion was general; and it was inſiſted upon, 


that though the Arbitrators could reduce Things 


incertain to a Certainty, yet they could not make 


a Debt certain to be leſs. But the whole Court 
were of Opinion that the Award was good, for 
that the Arbitrators may conſider other Matters 
between the Parties; neither did it appear by the 
Award that the 72 J. was due, but in Demand 
only, and *%4is unreaſonable for him to find fault 
with his own Caſe ; for he alledges, that he ought 
to pay 72 l. and complains that the other Party 


is contented with 507. and demands no more. Be- 


tween Godfrey and Godfrey, 2 Mod. 303, 304. 


9. Debt upon an Obligation for eighty Pounds, 
* Conditioned for the Performance of divers Cove- 


nants, contained in Articles of Agreement; the 
Defendant pleaded, That it was agreed between 


the Plaintiff and Defendant, that he ſhould grant 
an Annuity of 5 J. out of ſuch Land for Life, in 


Diſcharge of the Bond; and it was held without 


Argument, that this Concord and Verbal Agree- 
ment could never diſcharge a Specialty, Between 


Bull and Wheeler, Cro, Jac, 647, 


10. In 


10. In an Annuity for an Annuity in Fee or for 


Life, an Award is no Plea. This, ſays my Lord 


Roll, muſt be intended of an Annuity by Pre- 
ſcription ; for if it be by Deed, it is no good Plea 
againſt the Deed. 1 Rol. Abr. 266. 
11. Matters grounded upon a Record or Statute 
cannot be ſubmitted. 6 H. 4. 6. a. N 
12. In an Action of Debt for the Arrears of an 


Account before Auditors aſſigned of Record, an 


Award is no Plea. © 1 Rol. Abr. 265 

13. But in an Action upon the , "NA of La- 
bourers, an Award is a good Plea in Bar ; for the 
Action is not merely founded on the Statute, but 


partly on a Matter in Pais, ſeilicet his Departure. | 


1 Rol. Abr. 265. . 


San criminal Offences which tan · 


not be ſubmitted. 


ATTERS Criminal, ſuch as Treaſons, 


IVJ: ee of all Kind,” cannot tin 


ſubmitred to Arbitrament ; for it is for the Good 


of the Commonwealth, that ſuch Offenders be 
made known and puniſhed. Weſt. Symb, Part 2. 
| Seb. 33. 

2. And tho? the Submiſſion be by Bond, yet the 
Award made relating to them will be void, and 
conſequently the Bond of Submiſſion likewiſe ; 
and quære if it is not puniſhable to enter into 
ſuch Bonds, & vide 2 Vent. 109. 

23. Perjury. Forgery, Aſſauſis and Battery, or | 
any other Offence indictable at the Suit of the 


King, come within this Rule, and cannot be ſub- 
mitted to Arbitrament ; : But if the Party injured 


proceeds 
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proceeds by Way of Action, as he may in Aſſaults 


and Batteries, Libels, c. the Damages he ſuſtain- 


ed, or he expects to recover, may: be ſubmitted to 


Arbitration. : 


ECT; WI. 


Patrimony, oꝛ any Contraft relating 


thereunto, which cannot be tubmit- 
ted. 


AUS Es matrimonial cannot be ſubmitted 

4 to Arbitrament, Weſt Symb. Part 2. Sed. 
33. for as the Law diſcountenances and ab- 
hors all Reſtraints on Marriage on the one Hand, 
ſo on the other it makes void all Contracts not 
freely and without Compulſion entered into; and 
will make void any Bond, compelling one Perſon 


to marry another, when it is ſo agreeable to the 


Laws of Reaſon and the Laws of God, that Mar- 


riage ſhould proceed from a free Choice. | 


2. If a Man and a Woman ſubmic themſelves 
to an Award, it is no good Award that they ſhall 
intermarry, for this 1 is not intended any Advantage. 


1 Rol. Abr. 282. 
2. But the Damages a Perſon ſuſtained by a 


Promiſe of Marriage, or any Thing relating 
to a Marriage Portion, may be ſubmitted. 16 E. 


6 58 


Ser. 
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s OT: vn. 


Things not in Being, altho they happen 
befoze the Award be made, cannot be 


lubmitted. ; 


F ha Submiſſion be of Poe with Pa 
which after the Submiſſion, but before the 


Award made, happen to have Lambs; the Ar- 


bitrators have no Power to make an Award thouch- 
ing the Lambs. Weſt. Symb. Part 2. Sect. 33. 
2. If the Submiſſion be of a Term for Years of 


Land, and all thereupon depending; and the 
| Award i is, that one ſhall pay to the other 107. for 


the Rent that ſhall become due upon this Term at 
Michaelmas next enſuing z in as much as the Rent 
may be extin& by Surrender, Eviction, &c. be- 
fore Michaelmas, the Award made thereof is void. 
Between Gray and Wicker, ige. 1 Rol. Abr. 
245. 

3. Whether Intereſt accruing after the Submiſ- 
ſion, may be awarded for Money due before, quere, 
and ſee Winch 114, 120. 


4. If there be a Controverſy between the Par- 
is and Pariſhioners, whether Tithes ſhould be 
paid in Specie, and they reciting the ſaid Contro- 
verſy, ſubmit themſelves to the Award of J. S. for 


all Matters, as well Spiritual as Temporal, fiom 
the Beginning of the World to the preſenc Day ; 
and the Arbitrator awards, that the Parſon ſhall 


| have 7 J. for the. Tithes due before the Submiſſion, 
and that the Pariſhioners ſhall pay 4 J. per Ann. for 


the Tithes which ſhall grow due after, this is a 
good Award for the Tithes which ſhall grow due 


after 
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after the Award ; for the Right of the Tithes was 
in Queſtion, and; not the Poſſeſſion, Between Beck- 
ingham and Hunter, 42 Eliz. 1 Rol. Abr. 246. 

g. If the Condition of an Obligation be to ſtand 
to the Award of J. S. and he awards that one ſhall 
enjoy a certain Houſe, paying to the other 205. 
yearly, if the Rent is not paid, the Condition is 

broke, for this is a good Award. Between Par- 
4. and Frowd, Cro. Eli. 211. | 

6. If an Award be, that A. ſhall make a Leaſe 
to B. and that for this Leaſe B. ſhall pay to A. 
a certain Sum yearly, this is a good Award. Moor 3. 
FCS. 

7. If Two ſubmit to the Award of F. 8. of all 
Matters between them till the Submiſſion, and 

then each of them promiſes the other to perform 
the Award, and J. S. afterwards awards; where- 
as one was bound in an Obligation to the other 
(which was made after the Submiſſion, but before 
the Award) that the Obligee ſhould deliver up the 
Obligation to the other, in full Satisfaction of all Fi 
Matters between them; and awards farther, that 
all was good, if this Obligation was good; though 
this Obligation is out of the Submiſſion, becauſe it 
was made after the Submiſſion, yet he is bound to 
perform it, becauſe it is to be given in Satisfaction 
of Things contained within the Submiſſion ; as a 
Horſe or Money may be given in Satisfaction, tho? 1 
they are not within the Submiſſion. Between Nick- 8 
las and Thomas, Trin. 15 Jac. 1. 1 Rol. Abr. 243. 


| 

| But the Reporter makes a Quere of it.) For this W ; 
is a Thing in Action between chem, and out of the 

; Submiſſion. 


— 
TIT r 1 =_ a 
% — WE; "Ss x = yy * = * 
8 A PRESS _ 3 
— "y - N 5 — . = — * 
— * s — — — — — hang ——— -— > = — 
1 , —_ 1 — 2 I — — _ = 
* . T »4.F 1 * — 5 _ — = 2 — 2 <a — * — * * 1 
* * — — = * : e 
A 7 vo Wooten = = 0s. por 1 — * 1 — _ 8 2 
— * 4 d — 
1 9 — Y - ww — — 4 
* _ 
* 


The Compleat Arbierator. 


CHAP. Il. 
The Submiſſion. 


PHE Submiſſion is a Power given the Arbirrators, 1 
by the Parties between whom any Conird- 
— ſubſiſts, to decide and determine their Differ- 
ences and Diſputes, and to pronounce Sentence be- 
tween them, according to Reaſon and good Con- 
ſcience, though in a private and extrajudicial Man- 
ner. And this their Sentence the Law obliges the 
Parties to obey, provided i it be made in ſuch bau. 
ner as the Law requires. 
As there have been various Reſolutions concern- 
ing the Making and Validity of the Submiſſion, and 
as the Conſtruction thereof has occaſioned ſome 
Contention; and as there are divers Kinds of Sub- 
| miſſions, it wil be neceſſary in this Chapter to 
ew, | 


Sect. L Concerning the Baking the 
Submiſſion. 


eck. II. Conterning the eats 
which has been made of the Submiſſion, 


Sec. III. Concerning thoſe Matters 
which may be ſaid to be ſubmitted. 


WF <8. IV. Concerning thoſe Submiſſions 
which may be ſaid to be General 02 Special, 
Abſolute go} Conditional. 


Sect. V.. 
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Se. V. Concerning Submiſſions by 


Bond, Covenant, Rule of Court, * 


8 ſ 


Parol, 0? Alge Writing. 


er 1. 


Concerning the Making the Submil⸗ 


_ ion, 


Ubmiſions in former Days were moſt fre- 
quently made by People's Conſenting by 


Word, or verbal Declaration, to ſtand to the 


Kad of ſuch and ſuch Perſons; and ſuch Sub- 
miſſions in thoſe Days were thought moſt ® con- 
venient, becauſe they did not run the Parties into 
any Hazard of a Forfeiturez and as they were 
revocable at Pleaſure, without any Incon veniency, 
ſometimes they ſubmitted by Deed Poll or inden- 
ted, with Covenants to perform the Award. 

2. But now the Method is quite otherwiſe, and 
there are rarely any Awards made, but upon Sub- 
miſſions entered into by Conſent in Writing, which 
Conſent has been made a Rule of Court, or by Bonds, 
conditionally to perform the Award. 

3. And theſe two laſt, as they are moſtly uſed, 


fo undoubtedly they by far excel the others; the 


one giving the Party, who was to gain any Thing 
by the Award, a more-fure and expeditious Re- 
medy for the Recovery of it; and the other not 
only aſcertaining the Matters ſubmitted, but 
likewiſe giving the Party a Power to ſue on the 
Bond. | 
4. Sometimes the Submiſſion is both by Bond 


and * Rule of Court; and this 1s ſtill the beſt 


"Way } 
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Way; for it is ſaid that you may proceed on the 


8 Bond, and likewiſe have an Attachment for Non - 


performance of the Award. Vide 1 Salt. 73. 

5. Undoubtedly a Submiſſion by Bond, in ſome 
Relpects, exceeds a Submiſſion by Rule of Court; 
for an Award made purſuant to Bonds of Submiſ- 
ſion, may bind the Parties Executors ; but if the 


Party, who refuſes to perform an Award made 
Purſuant to a Rule of Court, dies, the Act of 


Parliament ditecting that the Proſecution ſhould 
de carried on by Attachment, the Remedy ns 
loſt, the Award is loſt likewiſe. 

6. Each of the Parties ſubmitting by Bond maſt 
perfect one to the other, which Bonds muſt con- 
tain exactly the ſame Words, only changing che 
Names of the Perſons; and as it is uſual, ſo it is 
highly convenient, to mention in the Condition, 
| That the Award be in Writing, to be made at or be- 
fore ſuch a Time, ready lo be delivered to the Parties, 
or to ſurb of them as ſhall require #, &c. See after- 
_ wards Chap. 6. Sed. 3. 

7. In an Action upon the Caſe, on a Promiſe 
to perform an Award on a Submiſſion to A. and B. 
when their Occaſion will permit; Kelynge, Twiſden 
and Moreton held, that only a convenient Time 
was to be given at leaſt after Requeſt ; but 
Windham held, that they had Time during their 
. Lives, and chat it was the fame Thing, as if it 
had been to be made at their Wills and Pleaſure ; 
but they all agreed, that if it was to be made ge- 
nerally, without any Time limited, the Law im- 
plieth it muſt be done in convenient Time ; and 
that tho? the Submiſſion be when their Conveni— 
encies permit, yet aſter Requeſt, or convenient 
Notice, the Party may revoke on the Neglect of 


the Arbitrators. 2 Keb. p. 10. 1 Sid. 281. 


. . 
x 2 Note ; 
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Note; As there may be ſeveral Parties to the 
Submiſſion, ſo their ſeveral and diſtin& * will 


be good, as in the following Caſe. 4 
8. If there be a Controverſy concerning certain 


Lands between A. B. and C. and thereupon A. of 


the one Part, and B. and C. of the other Part, 


ſubmit to the Award of J. S. and thereupon A. 


binds himſelf in an Obligation of 1000 J. to B. 
and C. with Condition to perform the ſaid Award 
of J. S. touching this; and B. and C. becauſe they 
would not be bound the one for the other, enter 
into ſeveral Obligations of 1000 J. a- piece to A. 
with ſeveral Conditions for the Performance of the 
Award of the ſaid J. S. and the Arbitrator awards 
that A. ſhall make a Releaſe of all his Right in the 
Land to B. and C. and in Conſideration thereof B. 


and C. ſhould pay 300 J. to A. in an Action of 


Debt by A. againſt B. upon his Obligation for the 


Non. performance of the Award; this is a good 


Award, and Breach aſſigned, that nec B. nec C. 
paid che 300 l. at. the Time appointed, according 
to the Award; all this Matter being diſcloſed in 
Pleading; for, upon all the Matter ſhewn, it 


appears that C. is no Stranger to the Award, for 
he and B. ſubmitted themſelves jointly; and tho' 


they entered into ſeveral Obligations, yet this did 


not make C. any Stranger to the Award. Between 


Haies and Haies, adjudged upon a Demurter, Cro. 
Car. 433. 


ie Compltat arvitrate) , 


s E Or. II. 


1 the Conſtrucklon whith has 


been made of the Submiſſion. 


S the Condition of the Bond of Submiſſion 

I uſually recites the Matters in Difference in 
the moſt general and ſtrong Terms, as all Mai- 
ters, Suits, Debts, Duties, Actions and Demands 
whatſoever, there are not many Caſes to be found 
in our Books, relating to this Part of the Submiſ- 


ſion, or concerning the Force and Signification of 
theſe Words: Theſe that follow are the moſt con- 


ſiderable, and all that I think can be met with per- 
tinent to this Section. 

2. If the Submiſſion be of all Actions ly, the 
Arbitrators cannot make an Award of ſuch Things 
of which the Parties have Cauſe of Action. 1 Inft. 
285. 


3. By the Sobwiffica of all Demands, all Mat- 


ters concerning the Title of Land is ſubmitted. 
Kelw. 9 
4. It the Submiſſion be of all ARSons and Quar- 


. rels, the Arbitrators cannot make an Award of 


Lands or Tenements. 36 H. 6. 11. . Upon a 
Submiſſion of all Differences, whether the Arbitra- 
tors may award a Releaſe of all Demands, vide Stil. 
170. Upon a Submiſſion of all Injuries, vide Bulſt. 
311. 


5. If a Submiſſion be of all Actions Perſonal, 


Sectis & Querelis, the Arbitrator cannot make an 
Award of any Suit, Action or Quarrel which is 
Real, but only of ſuch as are Perſonal ; for the 


Word Perſonal refers to all which comes after in 
the Copulative; but if the Submiſſion had * 
| D or 
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of all Actions Perſonal ac Seis & Querelis, the 
Arbitrator might have made an award of Things 
Real, for the Word Ac disjoins them. 9 E. 4. 
43. b. 44. 4. 5 
6. If A. and B. ſubmit themſelves to the Award 
of J. S. touching a Suit depending between them 
in an Zjectione frmæ, F. S. upon this Submiſſion 
cannot make an Award of the Land for which the 
Action is brought: Adjudged in Arreſt of Judg- 
ment, in an Action upon the Caſe for Non- perform- 
ance of this Award, after a Verdict for the Plain- 


tiff. Between Taylor and Waltam, 1 Rol. Apr. 


247. e | 
5 But though there have not been many Caſes 
on the above-mentioned Part of the Submiſſion, 
yet there have been various as well as ſome con- 
tradictory Reſolutions on the Conſtruction of other 
Parts of the Submiſſion ; ſome of which I ſhall 
mention here ; the others will come more properly 
under the Chapter of Awards, in thoſe different 
Sections, which teach us for what Cauſe Awards 
have been held void. 

8. If a Submiſſion be to the Award of certain 
Arbitrators, and if they cannot agree, or are not 
ready to deliver their Award in Writing before 
the iſt of May, then the Submiſſion is made to 
J. S. to be the Umpire, to be made before a cer- 
tain Day after; if the Arbitrators do not treat of 
the Matter, ſo that there is no Diſagreement be- 
tween them; yet if they do not make any Award 
before the Day, the Umpire may make an Award 
upon this Submiſſion; for the Words, And if they 


cannot agree, are not to be taken literally, but as | 


if they had been, If they do not agree upon any 


Award. 1 Rol. Abr. 261. 


9. If a Submiſſion be ta ſtand to the Award of 
certain Arbitrators, and that if they diſagtee, then 
| | to 
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o the Umpirage of F. S. ita quod the Award or 
Umpirage are made before the iſt of May; ip this 


Caſe the Umpire cannot make any Award till a 


Diſagreement made by the Arbitrators, and the 


Arbitrators have Time to make their Award at 
any Time before the ſaid Day; and ſo no Time 
limited for the Umpire, and his Power therefore 


merely void. Between Barber and Giles, 1 Rol. 


Ar. 261. | | 
10. If the Condition of an Obligation be to 
ſubmit to the Award of A. and B. ila quod, &c. 


ante 1 May, and if they made none, to the Award 
of ſuch Umpire as they ſhould chuſe, to be made 


before the 1ſt of June, tho? the Jia quod, Sc. be 
in the Clauſe referring to the Arbitrators, yet by 


Conſtruction it relates to, and as well reſtrains the 
Umpire as Arbitrators. Between Beau and New- 


bury, 1 Lev. 139. | | 
11. If two Men ſubmit themſelves for all Mat- 


ters, Sc. to the Award of certain Arbitrators to 


be made before a certain Day ; and that if they 


do not make any Award before the Day, that 


then they ſubmit to the Ordinance and Judgment of 
J. S. if the Arbitrators make an Award of Part of 
the Things ſubmitted, and of Part not, the Um- 
pire cannot make any Award of this Part of which 


the Arbitrators have made no Award, becauſe he 
bath no Power given, but upon Condition the At- 


bitrators make no Award. 39 H. 6. 10. 


12. But if the Submiſſion be, that if the Arbi- 


trators make no Award of the Premiſſes, or of 


any Parcel thereof, that then the Umpire ſhall 


have Power to make an intire Award, or of Parcel 


which remains, as the Caſe is; in this Caſe the 


Arbitrators may make an Award of Parcel, and 
the Umpire of the Reſidue, becauſe this is expreſly 
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13. If the Condition of an Obligation be, to 
ſtand to the Award of A. B. C. and D. Jia quad 


the ſaid Award before ſuch a Day be; made in 


' Writing by the ſaid A. B. C. and D. or aby Twa 


of them, under their Hands, Sc. any: Two of 
che Arbitrators without the reſt may make an 


Award ; for tho by the firſt Part they are bound 


to ſtand to the Award of thofe Four, yet- their. 
Power is divided by the ſubſequent Wards, aud 
the Ia quod, Sc. is but an Explanation of the 
Condition, and the Whole makes but one Sen- 
tence, Between Sa/lows and . ng 98 80 


adjudged upon Demurrer. 
14. If, upon a Submiſſion of all Title in a cer- 


tain Leaſe, the Arbitrator awards that one of the 
Parties ſhall have the Land, this gives the Intereſt 


in the Term ; but if the Ad be, that one ſhall 
permit and fuſfer the other to enjoy the Term, 
this gives not the Intereſt in it. Between Truſlce and 


Yewre, Cro. Eliz. 228. 


SOOT. 10-:-- 


Concerning thoſe Matters which may ve 


laid to be lubmitten. 


„A. it is by the Submiſſion, that the Arbitrators 


are armed to pronounce a Sentence be- 
tween the contending Parties, it is neceflary for 
them to examine particularly what their Authority 
is, and how far it extends, to ſquare themſelves 


by the Terms thereof, and to ſee carefully that 
their Award be conformable to the Submiſſion, 


with Reſpect to Perions and Things; for to award 


a Thing to be done % a Strang, and ſomemmes 
10 a S ranger, who is noc Party to the Submiſſion ; 3 


or to make an Award wGpon another * NAT is 
not ſubmitted, is void. | | 
"i; 


o 


en (Io e 2, 
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2. As it is the Neglect of this Rule which has 
cauſed more Strife and Debate with reſpe& to 


Awards,. (when the diſcontented Party . had no. 


Mind to perform what was to have been done on 
his Side) than any other; and as there are more 
curious and artful Diſtinctions on this Head than 
any other, it requires the niceſt and ſtricteſt Ex- 


amination ; but as I have endeavoured to ſet all 


the Caſes on this Subject in the cleareſt Light I 
could, in the Chapter of Awards, I ſhall mention 
but a few i in this Place. 
3. If the Condition of an Obligation be, to per- 
form an Award between the Parties of ſuch and fuch 
Things 3 if the Arbitrators award a Thing to be 
done merely out of the Submiſſion, he is not bound 
to R it. 8 H. 6. 18. 

. But otherwiſe it is of a Thing depending on 
the 1 8 H. 6. 18. 


5. As, if there be a Submiſſion of all Debts, 
the Arbitrators may award a Keleaſe of all Bonds, 
Judgments, Executions and Extents; for as by 


the Submiſſion the Arbitrators have Power to make 


an Award concerning the Debts themſelves; ſo ex 


conſequenti they have Power to award a Releaſe of 
the Specialties, Judgments, Cc. by which the ſaid 
Debts are due. Trin. 22 Car. between Roberts and 


Marriot, 2 Saund. 190. adjudged. 


6. If Two ſubmit to the Award of J. S. of al 


Matters between them till the Submiſſion, and then 
each of them Promiſes to the other to perform the 


Award, and F. S. after awards; whereas one was 


bound in an Obligation to the other (which was 


made after the Submiſſion, but before the Award) 


that the Obligee ſhould deliver up the Obligation, 
in full Satisfaction cf all Matters between them, 


(and awards further in ſuch Manner, that all was 
good, if the aforeſaid Award was good) though 


this Obligation be out of the Submiſſion, becauſe 
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10 Mod. 204. 
S, P. Gilb. 
Ca. 125. S. C. 
S. P. 
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it was made after the Submiſſion, yet he is bound 
to perform it, becauſe it is to be given in Satisfac- 
tion of Matters contained within the Submiſſion. 
1 Rol. Ar. 24% | . 

7. If the Submiſſion be of a Term for Years of 
Land, and all thereupon depending; and the A- 
ward is that one ſhall pay the other 107. for the 
Rent that ſhall become due upon this Term at 
Micbaelmas next enſuing ; this is no good Award; 
for the Rent is not within the Submiſſion, in as 
much as the Rent may be extinct by Surrender, 
Eviction, &c. before Michaelmas. 1 Rol. Abr. 


8. But if the Condition of an Obligation be, to 
ſtand to the Award of J. S. and he Awards that 
one ſhall enjoy a certain Houſe, paying to the other 
20 J. yearly, if the the Rent is not paid the Con- 
dition is broke. Cro. Eliz. 211. | 

9. So if an Award be that A. ſhall make a 
Leaſe to B. and that for this Leaſe B. ſhall pay to 
A, a certain Sum yearly, this is good. Moor 3. 

10. Whether Intereſt accruing after the Sub- 
miſſion, may be awarded for Money due before, 
guere, and ſee Winch 114, 120, 


er. W. 


Concerning thoſe Submiſſions which are 
ſald to be General o; Special, Abſolute oz 
Conditional. : | 5 


' ANOTHER Thing to be obſerve con- 
| cerning the Submiſſion is, That it is ſome- 


times General, as of all Suits, Debts, Dues, De- 


mands, Ic. whatſoever ; or Special, as of a particular 
Thing, as of ſuch a Sum of Money, ſuch an Action 
55 depending, 
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depending, c. and this has occaſioned another Di- | 
viſion, viz. ſuch as are Abſolute or Conditional; and this 
laſt has given Riſe to ſeveral Doubts and Diſputes. - 
When the Submiſſion is abſolute, and of ſeveral. 
Differences and Diſputes, the Arbitrators may 
make an Award of one or two, omitting the Reſt ; 

and the Award will be good for ſo much as they 
ſettle. . | Tn Se; 

2. But when the Submiſſion is conditional, viz. 
when it is of all Things in General, or of two or 
three Things in Particular, and it concludes, ſo 
that the Award be made of the (or of all the) 
Premiſſes, there it is neceſſary in many Caſes to 
ſettle and determine the whole Matters ſubmit- 
ted. VV 

3. In Debt upon an Obligation conditioned to 
ſtand to the Award of F. S. for and concerning ſeven 
ſeveral Things, ſo as the ſame Award be made, and 
delivered, in Writing before ſuch a Day, &c. the 
Defendant pleaded, that the Arbitrator made an 
Award of ſome Things according to the Submiſ- 
ſion, and of others not, Fc. to which the Plain- 
tiff demurred, becauſe he had not pleaded Per- 
formance of ſuch Things as were well awarded ; 
but all the Court held, that as this Caſe is, the De- 
fendant is not tied to perform any Part of the 
Award ; for it is all one, where the Words are, 
ſo that that Award be made of the Premiſes, &c. and 
ſo as the ſame Award be made before, &c. for the 

Words the ſame Award refer to all the Things 
before-mentioned ; ſo that if any Part be omitted 
in the Award, it is void for all. Between Riſden 

and I[nglet, Cro. Eliz. 838, 839, 

4. In Debt on an Obligation for not perform- 
ing an Award, it appeared that the Submiſſion 
was general, with a Condition La quod; and it 
was objected, that the Arbitrator having made an 
Award of one Thing only, the Award was void; 

| „ bot 
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it was made after the Submiſſion, yet he is bound 
to perform it, becauſe it is to be given in Satisfac- 


tion of Matters contained within the Submiſſion, 


10 Mod. 204. 
8. P. Gilb. 
Ca. 125. 8. C. 
S. P. 


1 Rol. Ar. 24% 


7. If the Submiſſion be of a Term for Years of 
Land, and all thereupon depending; and the A- 
ward is that one ſhall pay the other 107. for the 
Rent that ſhall become due upon this Term at 
Michaelmas next enſuing ; this is no good Award; 
for the Rent is not within the Submiſſion, in as 
much as the Rent may be extinct by Surrender, 
Eviction, c. before Michaelmas. 1 Rol. Abr. 
28. © 
3, But if the Condition of an Obligation be, to 


ſtand to the Award of J. S. and he Awards that 


one ſhall enjoy a certain Houſe, paying to the other 
20 J. yearly, if the the Rent is not paid the Con- 
dition is broke. Cro. Eliz. 211. 5 

9. So if an Award be that A. ſhall make a 


Leaſe to B. and that for this Leaſe B. ſhall pay to 


A. a certain Sum yearly, this is good. Moor 3. 

10. Whether Intereſt accruing after the Sub- 
miſſion, may be awarded for Money due before, 
quære, and ſee Winch 114, 120, 


SECT. IV. 


Concerning thoſe Submiſſions which are 


laid to be General oz Special, Abſolute oz 
Conditional, 


I, A NOTHER Thing to be obſerved con- 
| cerning the Submiſſion is, That it is ſome- 
times General, as of all Suits, Debts, Dues, De- 
mands, Sc. whatſoever; or Special, as of a particular 
Thing, as of ſuch a Sum of Money, ſuch an Action 
ET, depending, 
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depending, c. and this has occaſioned another Di- 
_ viſion, viz. ſuch as are Abſolute or Conditional; and this 

laſt has given Riſe to ſeveral Doubts and Diſputes. 

When the Submiſſion is abſolute, and of ſeveral 

Differences and Diſputes, the Arbitrators may 

make an Award of one or two, omitting the Reſt; 

and the Award will be good for ſo much as ny 

ſettle. 

2. But when the Submiſſion is 8 vix. 

when it is of all Things in General, or of two or 

three Things in Particular, and it concludes, ſo 

that the Award be made of the (or of all the) 

Premiſſes, there it is neceſſary in many Caſes to 

ſettle and determine the whole Matters ſubmit- 

ted. 

3. In Debt upon an Obligation adi to 
ſtand. to the Award of F. S. for and concerning ſeven 
ſeveral Things, ſ as the ſame Award be made, and 
delivered, in Writing before ſuch a Day, &c. the 
Defendant pleaded, that the Arbitrator made an 
Award of ſome Things according to the Submiſ- 
ſion, and of others not, Cc. to which the Plain- 
tiff demurred, becauſe he had not pleaded Per- 
formance of ſuch Things as were well — ; 
but all the Court held, that as this Caſe is, the 
fendant is not tied to perform any Part of 5 
Award; for it is all one, where the Words are, 
ſo that that Award be made of the Premiſſes, &c. and 
ſo as the ſame Award be made before, &c. for the 

Words the ſame Award refer to all the Things 
before-mentioned ; fo that if any Part be omitted 
in the Award, it is void for all. Between Riſden 
and Inglet, Cro. Eliz. 838, 839. 

4: In Debt on an Obligation for not perform- 
ing an Award, it appeared that the Submiſſion = 
was general, with a Condition Ja quod; and it 
was objected, that the Arbitrator having made an 
Award of one Thing only, the Award was void; 
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but it was held, that it appearing by the Award. 


that it was made de præmiſis pred', Ec. which 


Words import, that he had made an Award of 


all that was referred to him, and ſo ſhall it be 


intended, unleſs the contrary be alledged and ſhewn 


by the Party, that the Award was good; but if 


the Submiſſion be of certain Things ſpecially menti- 
oned, with a Condition that the Award ſhall be made 
of the Premiſſes, then the Arbitrator muſt make 
an Award of the Whole; otherwiſe it is void; 
but if divers Things be ſubmitted without any 


| ſuch conditional Concluſion, the Award ſhall be 
good, though made but of one or two of them. 
Baſpole's Caſe, 8 Co. 97. b. 98. a. ſame Point, and 


ſame Difference taken, Cro. Fac. 2000 © 
5. If A.and B. ſubmit all Controverſies of Woods 
and Underwoods, and all Quarrels and Suits be- 


tween them, ita quod, and the Award is, that 4, 


ſhall have the Underwoods, and that he ſhall pay 
to B. 501. and ſays nothing of the Woods, bur 
awards further, that all Manner of Actions, Quar- 
rels, c. between them ſhall ceaſe ; this is a good 
Award of all, becauſe the Beginning of the Award 


was (we do award of the Premiſſes) ; and alſo the 
Award is of Actions, &c. Between Humfrey and 

| Wiburn, 1 Rol. Abr. 257. N . 
6. If there be a general Submiſſion, with a con- 
ditional Concluſion, and in an Aſumꝑſit brought 
for not Performing the Award made thereon, the 


Defendant pleads, that there was 4 /. due to him, 
which he offered to prove to the Arbitrator ; but 


that the Arbitrator refuſed to take any Notice of 


it, or allow him any Thing in Recompence, but 
proceeded to make his Award, and thereby award- 
cd general Releaſes of all Matters ; yet this ſhall 
be a good Award ; for he having awarded general 


Matters 
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Releaſes of all Matters, ſhews that he had all the 
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Matters in Difference in Contemplation, and that 


he did not deem this a juſt Debt. Between Birks 


o 


and Trippet, 1 Saund. 32. hy 

7. Agreed to be a ſtated Rule in Awards that 
are ſaid to be de & ſup* Præmiſſ. that if the Words 
uſed in them be in their own Nature more com- 


prehenſive, and ſo extenſive to Things not within 


the Submiſſion ; yet it ſhall be intended that there 
was no other Matter between the Parties, for them 
lay to hold on, but what was ſubmitted, if the 
contrary be not ſhewn, So e converſo, if the 


Words are more narrow, and leſs comprehenſive 
than to take in all the Matter of Submiſſion ; yet 


it ſhall be intended that no more was in Contro- 


verſy, than what the Words naturally compre- 


hend, if the contrary be not likewiſe ſhewn, 6 
e 

Concerning Submlſſions by Bond, Cove- 

nant, Rule of Court, by Parol, oz with. 

out CUriting. E); $92 Oh 

I. 11 by Bond, as it is the moſt fre. 

quent, fo it is the moſt ſure Method, as 


1 


Subſeribing 
Witncſs to an 


has been before obſerved ; it is adviſeable that the Arbitration 
Penalty of the Obligation be ſomewhat more than Bend obliged 


the Thing in Controverſy is worth : Each Party 
mult deliver a Bond to the other, Mutaiis mulandis, 


to make Aſi- 
dawit of the 
Execution. 


only changing the Names; and if there are more 10 Mod. 332. 
than one of a ſide, who are ſo far intereſted as to Stra. 1. 
make it neceſſary that they ſhould be Parties, they 2 Barnes 55. 

may enter into ſeparate and diſtin Bonds, or they 
may be bound jointly in the ſame Bond, - 


2. Sub- 


42 


The Compleat Arbitratoꝛz. 

2. Submiſſions by Covenant are but rarely uſed; 
but as an Award made on ſuch a Submiſſion may 
be good, it is neceſſary that the Covenants be 
equally binding, that they expreſs the Time, Place, 
Sc. as much as a Submiſſion by Bond, and that 
there be likewiſe a Covenant, that neither of the 
Parties revoke the Authority they have given be- 


fore the Award be made, 
3. Submiſſions by Rule of Court are now very 


frequent, and is allowed to be the moſt expeditious 


Way they may be made, by adding the Party's 
Conſent at the Bottom of the Condition of the 
Bond, and then the Party may proceed which ever 
Way he pleaſes, or the Submiſſion may be made 


by a Memorandum in Writing, ſignifying their 


Conſent, according to the following Precedents. 

4. Submiſſions by Word are ſeldom uſed, becauſe. 
of the great Inconveniency which attends ſuch Sub- 
miſſions, not only in Reſpect to their Incertainty, 
which may be the Foundation of Perjury ; bar 


likewiſe, as they may be revoked at any TS be- 


fore the Award made, without any Inconveniency ; 


but however, as Perſons may ſubmit by Parol, 
and as they till do, when the Controverſy is of 


ſome ſmall Matter, it is as neceſſary for the Parties 

to aſcertain the Matters, and all other the Circum- 

ſtances, as much in this, as in any other Kind of 
\ 


Submiſſion. 


* 


Diecedents 


The Compleat Arbitratoz. 43 


Pzecedents of the different 
Kinds of Submiſſions, 
A Bond of Submiſſion, with Condition to fland 
to the Award of two Arbitrators, in Com- 
mon Form. | LED 


NOW all Men by theſe Preſents, That I 
A. B. of, Sc. do owe, and am indebted 
unto J. S. of, Ec. in the Sum of 100 J. of lawful 
Money of Great Britain, to be paid unto the ſaid 
J. S. his Executors, Adminiſtrators or Aſſigns, on, 

Sc. next enſuing the Date hereof ; to which Pay- 
ment well and truly to be made, I bind my ſelf, 
my Heirs, Executors and Adminiſtrators, firmly by 
theſe Preſents; in Witneſs whereof, c. | 

The Condition of the above Obligation is ſuch, 

That if the above Bounden A. B. his Heirs, Ex- 
ecutors and Adminiſtrators, and of every of them, 
for and on his and their Parts and Behalfs, do and 
ſhall well and truly ſtand to, obey, abide, perform, 
obſerve and ker p the Award, Order, Arbitrament, 
final End and Determination of S. G. and D. K. 
Arbitrators indifferently named, elected and choſen, 
as well for and on the Part and Behalf of the above 

Bounden A. B. as of the above named J. S. to ar- 
bitrate, award, order, adjudge and determine of 
and concerning all and all Manner of Actions, 

Cauſe and Cauſes of Action, Suits, Bills, Bonds, 
Specialties, Judgments, Executions, Extents, Ac- 
counts, Debts, Dues, Sum and Sums of Money, 
Quarrels, Controverſies, Treſpaſſes, Damages and 


Demands whatſoever, both in Lawyand Equity, or 
otherwiſe howſozver, which at any Time or Times 
rn 1 5 here. | 


The Compleat Arbitratoꝛ. 
heretofore have been had, made, moved, brought, 
commenced, ſued, proſecuted, committed, omitted, 
done or ſuffered by or between the ſaid Parties, or any 
or either of them, ſo as the ſaid Award be made in 
Writing, and ready to be delivered to the ſaid 
Parties, or any or either of them, on or before the 
Day of —now next enſuing, then this Ob- 
ligation to be void, Sc. | 
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A Bond with Conditian to ſtaud to the 
Award of thzee Arbitratozs, 02 any 
two of them, and an Umpire pole 
—_ 4 


E it known unto all. Men by theſe Prefents, 
That J. A. of, 6c. Eſq; do owe, and am 
indebted unto B. of, &c. Eſq; in the Sum of a 
Thouſand Pounds, Sc. to be paid to the ſaid B. 
his . Executors, Adminiſtrators, or Aſſigns, at or 
upon the, &c. to which Payment well and truly 
to be made, 1 bind my ſelf, my Heirs, Executors 
and Adminſtrators, firmly by theſe RO In 
Witneſs, &c. 
The Condition of this Obligation is ſuch, That 
if the above bound A. his Heirs, Executors and 
Adminiſtrators, for his and their Parts and Be- 
halfs, ſhall and do, in and by all Things, well and 
truly ſtand ro, obey, abide, obſerve, perform, 
fulfil and keep the Award, Order, Arbitramenr, 
final End and eee ee of ——0or any two of 
them, Arbitrators indifferently elected and named, 
as well by aad on the Part and Behalf of the ſaid 
A. as by and on the Parc and Behalf of the above- 
named B. to arbitrate, award, order, judge and 
determine, of and concerning all and all Manner 
of Action and Actions, Cauſ: and Cauſes of Action, | 
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Gompieas Avbitratoz 


Suits, | Bill. Bonds, Specialties, Comm, 7 
tracts, Promiſſes, Accounts, Reckonings, Sums of 
Money, Judgments, Executions, Extents, Quar- 


tels, Controverſies, Treſpaſſes, Damages and De- | 


mands whatſoever, at any Time heretofore had, 


made, moved, brought, commenced, ſued, pro- 
ſecuted, done, ſuffered, committed, or depending 


by or between the ſaid Parties, ſo as the Award 
of the ſaid Arbitrators, or any two of them, be 


made and ſet down in Writing, under their or any 


two of their Hands and Seals, ready to be delivered 
to the ſaid Parties in Difference, on or before the, 


Sc. then, Ic. And if the faid Arbitrators ſhall | 


not make ſuch their Award of and concerning the 
Premiſſes, within the Time limited, as aforeſaid, 
then if the ſaid A. his Heirs, zn and Ad. 


miniſtrators; for his and their Parts and Behalf, 


do and ſhall well and truly ſtand to, obſerve, per- 


form, fulfil and keep the Award, Determination. 
and Umpirage (if the Umpire be named) of &. 


being a Perſon indifferently named and choſen be- 
tween the ſaid Parties, for Umpire; (if not named) 
of ſuch Perſon as the ſaid Arbitrators ſhall indiffer- 


ently chuſe, (for Umpire) in and concerning the 


Premiſſes, ſo as the ſaid Umpire do make and ſet 
down his Award and Umpirage in Writing, under 


his Hand and Seal, ready to be delivered to the 
ſaid Parties in Difference, on or before the, Se. 


— 


then; G 5 


If the Parties have a Mind to make their Sub. 


miſſion a Rule of Court, purſuant to the Act of Par- 


liament, they may ſignify their Conſent in W 
to be added to the Condition, as thus : 


Aud it is bach agreed, by and between the 
ſaid h That theſe Preſents, and the Sub- 


miſſion 
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. miſſion hereby made of the faid Matters in Con 


troverſy, ſhall be made a Rule of his Majeſty's 
Court of King's Bench, to the End the ſaid Parties 
in Difference ſhall be finally concluded by the ſaid 
Arbitration, by theſe Preſents intended, purſuant 
to the Act of Parliament in that Caſe made and 
provided. . 


A Foꝛm ot a Submiſſion to an Arbitration 
 Accozding to the Statute, fo2 making 
Awards by Rule of Court. | 


Emorandum, this firſt Day of, &c. A. B. and 

C. D. being deſirous to end and determine 

divers Controverſies, Suits and Quarrels, that have 
been between them, (for which there is no other Re- 
medy but by Perſonal Action or Suit in Equity) 
did agree to ſubmit, and did ſubmit and refer all 
the ſaid Controverſies, Suits and Quarrels to the 
Award of E. F. and G. H. Arbitrators indifferently 
choſen between them, to be made in Writing, 
under the Hands and Seals of the ſaid Arbitrators, 
before the —— Day of ——— next enſuing: And 
the faid Parties did mutually promiſe and oblige 
themſelves reſpectively, that they will perform and 
execute ſuch Award as the Arbitrators ſhall make 
in the Premiſſes: And the ſaid Parties did further 
agree, That their ſaid Submiſſion ſhould be made 


a Rule in his Majeſty's Court of Common Pleas, (or 


King's Bench) at Weſtminſter ; and that they will 
finally be concluded by the Arbitration that ſhall 
be made concerning the Premiſſes, by the ſaid 
Arbitrators, purſuant to ſuch Submiſſion. | 


Some 
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2 Sue may Reer to have the Bond of Submi 1 on 


thus. | 


| K OW all Men by theſe Preſents, That 1 


A. B. of G. in the County of S. Gent. am 
held and firmly bound to C. D. of N. in the County 
aforeſaid, Yeoman, in one hundred Pounds of good 


and lawful Money of Great Britain, to be paid to 
the ſaid C. D. his certain Attorney, Execu- 
tors, Adminiſtrators or Aſſigns; to which Pay- 


ment well and truly to be made, I bind my ſelf, 
my Heirs, Executors and Adminiſtrators, firmly 


by thele Preſents, | ſealed with my Seal. Dated, 


oc. 
That if the above bounden A. his Heirs, Execu- 


Arbitrators indifferently choſen and elected, as well 
on the Part and Behalf of the above bounden A. as 


of the above named B. to arbitrate, award, order, 
and determine of, for, and concerning one Action 


of Treſpaſs, now depending in his Majeſty's Court 


of King's Bench ; and alſo of, for, and concerning 


a Suit now depending in the High Court of Chan- 
cery, between the ſaid Parties; and alſo of, for, 
and concerning an Account now ſubſiſting and un- 


balanced between the ſaid Parties; fo that the ſaid | 


Award, Order, and Determination, be made of, 
for, or concerning the Premiſſes, or any Part of 
them, in Writing, under their Hands and Seals, 


| ready to be delivered to the ſaid Parties, or to ſuch 
of 
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The Condition of the above Obligation is ſuch, , A Special 
| Submiſſion 
tors and Adminiſtrators, for his and their Parts auhere the 
and Behalfs, ſhall and do, in all Things, well and r are 
truly ſtand to, obey, abide, obſerve, perform, 
fulfil and keep the Award, Order, final End and 

Determination of G. H. and J. K. both of, Sc. 
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of them as ſhall deſire the ſame, on or before, 


c. then this 1 age to be void and of no 
Effect, &c. 


| Front two Perſons, attoꝛnies of adm 


niſtratoꝛs. 


HE Condition of this Obligation, Sc. Where- 
as Differences have ariſen between A. and G. 
fince deceaſed, about and concerning which 
Differences not being adjuſted by the ſaid A. and 
G. the above bound B. and C. the lawful Attornies, 


and for and on the Behalf of D. and E. Adminiſtra- 


tors of the Goods and Chattels of the ſaid G. and 
the ſaid A. have agreed to refer the ſaid Differences 
to Arbitrators, Sc. to arbitrate, Sc. concerning 
the ſame, as here under is mentioned: Now, c. 
that if the ſaid B. and C. and the ſaid D. and E. 
and either of them, their Executors and Ad mini- 
ſtrators, ſhall and do ſtand to, perform and keep 
the Award, Order, Arbitrament, final End and 
Determination, which the ſaid Arbitrators as afore- 
ſaid, ſhall make, Fc. in and concerning the ſaid 
Matters in Difference, and all or any Actions, 


Suits, Accounts, Sum and Sums of Money, Da- 


mages, Claims and Demands concerning the ſame ; 
then, Sc. 


Between the Wafer and Owners, and 
Freig ters of a Ship. 


H E Condition, Se. That if the above bound 
A. who was late Maſter of the Ship. = | 
* the above bound B. C. and D. Part-Owners 


of the ſaid Ship, and the reſt of the Part-Owners 


ch ereof, 
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thereof, do and ſhall, in and by all Things, well 


and truly ſtand to, perform and keep the Award, 


Judgment, final End and Determination of —— 
Arbicrators indifferently choſen, as well by, and on 
the Part and Behalf of the ſaid A. B. C. and D. 


as by and on the Part and Behalf of the above- 
named E. and G. to arbitrate, judge and determine 
of and concerning all and all Manner of Actions 
Suits, and Cauſes thereof, Debts, Dues, Covenants, 
Contracts, Agreements, Sums of Money, Con- 


troverſies, Differences, Claims and Demands be- 


| tween the faid Parties, or any of them, relating to, 
or concerning the ſaid Ship——and her late Voyage 
and thence to——in the Year 
ſaid Arbiirators ſhall make, c. as uſual, 


Between two Maſters of a Ship, fo? 


themiclves and Owners, about a 
PU . 


V above bound A. and the reſt of the Part- 
Owners of the Ship , Whereof the ſaid A. 
is Commander, of the one Part, and the above- 
named B. and the reſt of the Part-Owners of the 
Ship „ Whereof the ſaid B. is Commander, 
of the other Parr, concerning the Parts or Pro- 


portions claimed by, and belonging to the Owners 


of the ſaid ſeveral Ships, in reſpect thereof, and in 
a Trench | 
ter, and her Loading, which was lately taken as a 


Prize, by the ſaid A. and B. in and with the ſaid 
Ships — and — all Monies arifing thereby: Now, 
Sc. that if the ſaid and che reſt of the Part. Owners 


of the ſaid Ship —, their Executors and Aſſigns, 
do and hall, in and by all Things, well and truly 
| 2 ſtand 


ſo as the 


T7HEREAS Differences, Sc. between the 


or Veſſel, called the , Maſ- 
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ſtand to, perform and keep the Award, Judgment, 


final End and Determination of, Ge. . Arbitrators 
indifferently named, by, and on the Behalf of the 


ſaid Parties in Difference, to arbitrate, judge and 


determine the ſaid Matters in Difference between 


them, and all or any Actions, Suits, Accompts, 


Sums of Money, Damages, Claims and Demands 


concerning the ſame, ſo as their Award ſhall be 


made, c. 

Note, That in moſt Bonds from one or more Part- 
Owners, on Behalf of the reſt, are put in juſt before 
Now, c. theſe Words, and the ſaid 


ſaid Ship, Performance of ſuch Award as ſhall be 
made concerning the ſame ; and hen, the Condi- 
tion, that if the ſaid , and the reſt of the 


Part-Owners of the ſaid Ship, their NON, 
Adminiſtrators and Aſſigns, T 


Between the aſlignees Fa a Commil⸗ 


ſion of Bankrupt, and a Maſter df 
a Ship that belonged to the Bank: 
rupt. 


HEREAS Differences, &c. between the 
above bound A. and the above named B. 
and C. Aſſignees and Truſtees, by Virtue of a 


_ - Commiſſion of Bankruptcy awarded againſt E. by 


his Conſent and Deſire, tro defeat Attachments 


about and concerning an Accompt depending be- 


tween the ſaid A. and E. concerning the Ship——, 
whereof the ſaid A. was Maſter ; which Differ- 
ence concerning the ſaid Ship, and all or any other 
Accounts, Matters and Things depending between 
the ſaid A. and the ſaid E. they the faid Parties 

have 


, hath 
undertaken for the reſt of the Parc-Owners of the 
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* agreed to refer to the Award, Judgment and | 


Determination of „ Arbitrators indifferently 
named and choſen, by and between the ſaid Parties 
in Difference, in and concerning the Premiſſes: 
Now, Se. that if the faid A. do and hall, Se. 


From the Part-Owners and Maſter, to 


be made a Rule of Court, and another 
loꝛt ot Penalty. | 


HEREAS Differences and Suits have 
ariſen, and are depending between A. B. C. 
and D. of, Sc. Part- Owners of the good Ship or 
Veſſel, called the A. Burthen about —— Tons, 
whereof E. late was Maſter, of the one Part, and 
the ſaid E. of, &c. of the other Parr, about and 
concerning the ſaid Ship, and her late Voyage to 
. and back to London, and the Accompts thereof ; 


All which Differences and Accompts, and all other 
Matters and Things concerning the ſaid Ship, and 


her ſaid late Voyage, and all Actions, Suits and 
Cauſes thereof, Accompts, Reckonings, Sum and 


Sums of Money, Payments, Covenants, Agree- 


ments, Controverſies, Damages, Claims and De- 
mands between the ſaid Parties, concerning the 


ſame, all the ſaid Parties do hereby agree to refer, 


and the fame are hereby referred and ſubmitted to 
the Arbitramenr, Judgmenr, final End and De- 
termination of E. C. and H. of, Gc. or any two 


of them, Arbitrators indifferencly named and cho- 


ſen, by and between the ſaid ſeveral Parties, to 
award, order, judge and determine of and concern- 
ing the fame, as hereunder is mentioned. Now 
therefore theſe Preſents witneſs, That the ſaid 4. B. 


Oc. for themſelves, their Exccutors and Admini- 
\rators, ſeverally and reſpeflively, Sc. Judgment 


2 and 
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and Determination, in, about and concerning the 
ſaid Matters hereby referred; which E. G. and H. 


Arbitrators as aforeſaid, or any two of them, ſhall 
make, declare and ſet down in Writing Indented, 


under their, or any two of their Hands and Seals, | 


on or before, Cc. to the Performance whereof the 


ſaid A. B. C. and D. bind themſelves, their Heirs, 2 


Executors and Adminiſtrators, ſeverally and re- 


| ſpectively, and not jointly, not, unto the ſaid E. 


his Executors, Adminiſtrators and Aſſigns, in their 


ſeveral Proportions, according to their Parts in the 


faid Ship, of the Sum or Penalty of 1000 J. of 
lawful Money of Great Britain, firmly by theſe 
Preſents; and it is hereby agreed, by and between 
the ſaid Parties, that theſe Preſents, and the Sub- 


miſſion hereby made of the ſaid Matters in Contro- 
verſy, ſhall be made a Rule of his Majeſty's Court 
of King's Bench, to the End the ſaid Parties in 


Difference ſhall be finally concluded by the ſaid 


Arbitration, by theſe Preſents intended, purſuant. 


to the late Ac of Parliament in that Caſe made and 
provided. In Witneſs, &c. 


g Submiſſion to Arbitration, with Cove⸗ 


nants to perfozm the ſame, and with 


_ Exceptions in the Submiſtion. 


of, Sc. of the one Parr, and C. D. of, e. 
of the other Part, Uitneſſeth, That the ſaid 4. 
B. and C. D. do by theſe Preſents, willingly com- 
promiſe and ſubmit themſelves, and either of them, 
to the Award, Arbitrament, Determination and 
Judgment of E. F. G. H. and J. H. Arbitrators 
indifferently named, elected and choſen by the ſaid 
Parties, to arbitrate, award, order, determine 
l finally, 


T,vIS Indenture made, Ge. between AJ B. 
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finally, and to make, judge, decree of, for, upon 
and concerning all and all Manner of Actions, 
Cauſes of Actions, Suiis, Debts, Strifes, Accompts, 
Reckonings, Sum and Sums of Money, Treſpaſſes, 
Variances, Quarrels, Bonds, Specialties, Matters 
and Demands whatſoever, had, made, riſen, moved 
or depending, or which might have been had or 
moved, between the ſaid Parties in the King's Ma- 
jeſty's Court of Common Pleas, or before, &c. and 
except one Debr of eighteen Pounds due to the 
ſaid A. B. by the ſaid C. D. for the Price of certain 
Corn, Sc. and except all Lands and Tenements 
of the ſaid A. B. and ſuch like Exceptions, &c. fo 
always that the ſaid Arbitrators do make their 
Award, Order, and Judgment, of and concerning 
the Premiſſes, to be made by Writing Indented, 
under all their Hands and Scals on this Side, and 
before the 1oth of June now next enſuing, and 
one Part of the ſame deliver, or cauſe to be delivered 
unto the ſaid A. B. or his certain Attorney or At- 
tornies, Deputy or Aſſigns in that Behalf, requiring 
the ſame at, or in, c. and the other Part of the 
ſaid Award to the ſaid C. D. his Attorney or At- 
tornies, Deputy or Aſſigns, requiring the ſame at 
the ſaid Day and Place; and fo always, that the 
ſaid Arbitrators do not, by the ſaid Award, order 
or appoint any Act or Acts, Thing or Things, 
to be done or performed, by, or to any Perſon or 
Perſons, other than to or by the ſaid Parties to 
theſe Preſents, their Heirs, Executors, Admini— 
ſtrators or Aſſigns, or ſome of them, and not to 
or by any Stranger or Strangers to this prefent Sub- 
miſſion ; and the ſaid A. B. and C. D. and either of 
them, for themſelves, their Heirs, Executors and 
Adminiſtrators, and the Heirs, Executors and Ad- 
miniſtrators, of either of them, do by theſe Pre- 
ſeats mutually covenant, conclude, promiſe and 
agree, to, and with the other his Exccutors, Ad- 
miniſtrators, and every of them, that neither they, 
3 nor 
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nor either of them, will at any Time hereafter re- 
voke their Authority hereby given to the ſaid Ar- 
bitrators, nor Diſcharge them, nor either of them, 
in the ſaid Faculty or Power of Arbitration, and 
that they and either of them, and the Heirs, Ex- 
ecutors and Adminiſtrators of either of them, for 
his and their Parts, ſhall and will well and truly 
obſerve, perform, fulfil and keep, all and every 
Clauſe, Sentence, Article, Submiſſion and Agree- 


ment in theſe Preſents mentioned, on his or their 


Part to be performed and kept, according to * 
Tenor and true Intent of the ſame. 


CHAP. IV. 


Parties to the Submiſſion, 


E come now to inquire into the third Thing, 
which is abſolutely eſſential to every Award, 
which is, that there be proper Parties to the Sub- 


| miſſion ; we ſhall therefore in this Chapter take 


Notice, and ſhew what Perſons they are which the 
Law allows or diſables from being Parties; how 
the Submiſſion and Award is to be made between 


them, and who can take Advantage of the Award, 


or are bound by it, though they have not been 
Parties to the Submiſſion, 


| Sect. I. What Perſons the Law al- 
lows of as good Parties to the Sub- 
miſſion. | 


Sect, II. 
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Se. II. Mhat Perſons are diſabled 


. from being Parties. 


Se. III. How the Submiſſion, and 


the Award; thereupon, may be mave between 
them. 


Seck. IV. Who may take 3 of 
the Award, oz are bound by it, though 


they have not been Parties to the Submif. 


on. | 
I. 
That Perſons the Law allows of as good 
Parties to the Submiſſion. 


7 is clear, that all Perſons who are capable 

by Law of diſpoſing of their Properties, or 

of making any Contract or Agreement relating to 
them, are capable, and may be Parties to a Submiſ- 
ſion; and that they may not only bind themſelves, 
but likewiſe may engage for Strangers, for whom 


they ſhall be anſwerable, and may likewiſe bind 


their Heirs, Executors and Adminiſtrators. 
2. If there be a Controverſy for a certain Thing 


between A. and B. of the one Part, and C. D. and 


E. of the other Part, and C. in Conſideration of 
6 d. given him by A. and B. ſubmits the Matter for 


himſelf, and D. and E. and aſſumes to ſtand to 


the Award, and A. and B. ſubmit of the other 
Part, and the Arbitrators award that C. ſhall pay 
ſo much to A. and B. in Satisfaction of the Con- 
troverſy; this is a good Award, and C. is bound 
to perform it, though it concerns two Strangers 


EE 4 to 
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to the Submiſſion, for C. hath undertaken for them. 
1 Rol. Abr. 244. 

3. One Partner having ſubmitted on his own 
and his Partner's Behalf, it was held by the Court, 
That though the Partner who did not ſubmit was 
not bound by the Award, yet he who ſubmitted 
and -undertook for him, was obliged to ſee that 
he performed what was awarded for him to do; 
ocherwiſe it was a Breach of his Promiſe. 2 Med. 
228. 

4. The Condition of a Bond of i re- 
cited that there were Differences between the Plain- 
tiff A. and one B. who lived at Hamburgh, and that 
the Defendawt C. as Attorney for the laid B. and 
the Plaintiff 4. had ſubmitted all Matters, 6c. 
between A. and B. unto the Arbitrators, c. there- 

fore if the Defendant C. did pertorm the Award, 
then, Sc. the Arbitrators awarded, That the De- 
fendant C. on the Behalf of B. ſhouid pay to the 
Plaintiff A. 300 l. and that the Plaintiff ſhould ex- 
ecute a general Releaſe unto the Defendant C. and 
this Award being ſet forth in the Declaration, the 
Defandant demurred: And it was argued, that this 
was an Award only ex parte, and therefore void; 
for that there was no Award on the Part of B. who 
was the principal Perſon concerned, for the Differ- 
ences were between him and the Plaintiff, and nat 
between him and the Defendant; and therefore the 
Awarding the Plaintiff to releaſe to the Defendant - 
Ggnified nothing, becauſe B. can take no Benefit 
by ſuch Releaſe, for he will ſtill remain liable to, 
and charged with the Demands of the Plaintiff; 
tor the Award nas not determined the Differences 
to which the Parties ſubmitted ; for thoſe were be- 
tween the Plaintiſfs A. and B. and not between the 
Plaintiff A. and C. the Defendant; and after many 
Debates .ic was fo adjudged. But Note, The Court 
allowed that the Submilſion by the Defendant as 
| Attorney 
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Attorney for B. was good, and would have obliged | 


him to pay the Money awarded, if the Award 
had been reciprocal with reſpect to B. alſo. Ad- 


judged Trin. 9 W. &. M. between Bacon and Da- 


Barry, Carth. 412, 413. 1 Salk. 70. S. C. 


5. If the Condition of an Obligation be, That 


whereas A. has, by himſelf and his Son, ſubmitted 
to the Award of B. and C. La quod, &c. before the 
1ſt of May, and if they make none, to ſuch Um- 


pire, as they ſhould chuſe to be made before the 


firſt of June, and the Arbitrators make no Award, 


but chuſe an Umpire, who makes an Award, but 


| Ouad the Son awards nothing; this is a void 


Award; for though the La quod be in the Clauſe | 


referring to the Arbitrators, and the Award is made 


by the Umpire, yet the La quod by Conſtruction , 
relates as well to the Umpire as Arbitrators. Be- 


tween Bean and Newbury, 1 Lev. 139. adjudged. 
It one as Attorney to F. S. ſubmits to an award, 


this ſhall biad the Attorney, but where the Award 
was that the Attorney on the Behalf of J. S. ſhould 


pay to the Plaintiff 20/. and then Plaintiff and De- 


fendant on Behalf of J. S. ſhould execute mutual 


Releaſes to each other ad uſum eorum allerius of all 


Actions, Sc. concerning the Account ſubmitted, 


it was adjudged a void Award, becauſe of one Part 


only, the Releaſes being to be made between Plain- 
titr and D-tendant, where they ought to be between 


the Plain:ifF and J. S. or to be delivered to the 
Attorney for the Ule of J. S. for a Releaſe to the 
Attorney cannot advantage J. S. and the Court 
declared they would, if they could, have conſtrued 
it to be a Releaſe to F. S. but the Words (ad uſum 
alterins ecrum) exclude this Conſtruction. 12 Mad. 
129. : * 1 

If a Perſon ſubmits to an Award on the Part 
and B-half of a Stranger, it was ſaid, That his 
Bond ſhould be forfeited if the Stranger does not do 


what 
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wha the Award requires him to do, and the Court 


| inclined ſo. Comyns's Rep. 184. pl. 115. 


By the above Caſes it appears, that tho? one 
Perſon [may ſubmit for another, and is bound to 
perform whatever was awarded relating to ſuch 


Perſon, and likewiſe, that a Perſon may bind him 


ſelf by ſubmitting by Attorney; yet it is regularly 


__ neceſſary that the Award be made between them 


9 E. 3. 23. 


who are chicfly intereſted in the Matters in Contro- 
verly. 


SECT. u. 


What Perſons are diſabled from being 


Parties. 


S it hath been already obſerved, that all 
Perſons, who by Law may diſpoſe of their 
Properties, may likewiſe be Parties to a Submiſ- 
fion ; it ſeems that Infants, Ideots, Lunaticks and 
Madmen, are excluded; alſo “ Feme Coverts 
without their Huſbands, and ſuch as are attainted 
of Felony or Treaſon, and Perſons outlawed or 
waved in Perſonal Actions, for they have no Goods. 
36 H. 6. 26. | F 


2. It was held, that Perſons Civilly dead, as | 


Monks, Fryers, Canons, profeſſed Nuns, c. 


could not ſubmit. 14 H. 8. 6. 


3. The Submiſſion of ſuch as are compelled 
thereto by Threais and Impriſonment, Cc. is 
not good, for the Conſent ought to be free. 8 
4 25 

"Ss they who "IPRS Joint Power with others, 
3 ſingly ſubmit in relation to ſuch Power, 
without their Fellows; as a Dean without a Chap- 


ter, a Mayor without his Commonalty, the — 
i ö 9 
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of a College or Hoſpital without his Fellows; and 
ſo of other Societies and Guilds. 21 E. 4. 13. 


5. As to a Submiſſion by an Infant, there has 


| been ſome Doubt about it, the Year-Book of 13 


H. 4. 12, ſays expreſly, That if an Infant ſubmits | 


a Battery done to himſelf, and an Award is made 
thereupon, yet this ſhall not bind the Infant. 

6. So if an Infant ſubmits a Treſpaſs done to him 
in his Land, and an Award 1s made thereupon, yet 
this ſhall not bind him. 10 H. 6. 14. 


7. If one gives Bond, in the Condition of which 


is recited, that an Infant hath ſubmitted to the 
Award of J. S. and it is conditioned that he ſhall 
perform the Award, it is void. March 111, 141. 
8. Afterwards it coming in Queſtion, Whether 
the Submiſſion of an Infant was good, the Judges 
ſeemed to think that it was good, ſo as to bind 
the Party of the other Side; and as to the Infant 
himſelf, that it was only voidable, and a Matter 


to which he may agree or diſagree, when he camo 


to full Age. Betwoen Knight and Stone, 1 Jones 
1 
9. In Debt upon an Obligation againſt A. con- 


ditioned, that if he, and B. his Son, and each of 


them, perform the Award of C. D. Sc. Ita quod, 
Sc. A. the Defendant pleads, that his Son was 
within Age; to which the Plaintiff demurred. 
And it was argued, that a Submiſſion by an In- 
fant is void, and a Submiſſion being void in Part, 
both that and the Award are void in Toto. But 
the Court would give no Opinion as to the Point, 
whether the Submiſſion by an Infant, or by the 


Father on Behalf of an Infant, be void; but they 


held clearly, that the Father's Submiſſion on Be- 


half of himſelf was good, and the Arbitrators may 


make their Award between him and the Plaintiff 
only ; and the Plea does not anſwer to that, but 
contains a collateral Matter in Bar; and therefore, 
| though 
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though no Breach be aſſigned, nor no Award plead- 
ed in the Replication, yet Judgment was given for 


the Plaintiff. Between Bowyer and Blorkfidge, 1 
Leb. 27. 

10. Concerning Submiſſions by Feme Coverts, 
it is held clearly, That when a Right or Intereſt 
veſts in the Huſband by the Marriage, or when 
he becomes chargeable, his Submiſſion alone is ſuf- 
ficient. So it was held, That the Submiſſion of a 
Term which the Huſband had in Right of his 
Wife, was good, though ſhe was but Admiaiſtra- 


trix. Style 351. 


11. But it any Thing i is to be Jong by her which 


the Law requires, it is otherwiſe, with reſpect eſpe- 


cially to her Inheritance, or ſuch Things as are 


given her in Truſt with her Huſband's Conſent 


and Privity ; 1n mn Caſcs ſhe muſt be made a 
Party. 5 Co. 77. | 


. Al 


pow the Submiſſion, and the Award 
thereupon, may be made between 
1 | 


S there may be ſeveral Parties to an Award, 

who may enter into ſeveral diſtinct Bonds, 

or be bound jointly and ſeverally in the ſame Bond, 
Care muſt be taken how the Submiſſion and Award 
be mm as appears by the following Caſes. | 

. If there be a Controverſy concerning certain 

142 between A B. and C. and thereupon H. of 

the one Part, and B. and C. of the other Part, 


ſubmit to the Award of J. S. and thereupon A. 


binds himſelf in an Obligation of 1000 J. to B. 


and C. with Condition to perform the ſaid Award 


of J. S. touching this, and B. and C. becauſe they 
N „ NT would 
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would not be bound the one for the other, enter 
into ſeveral Obligations of 1000 J. a- piece to 4. 


with ſeveral Conditions for the Performance of the 
Award of the ſaid J. S. and the Arbitrators award 


that A. ſhall make a Releaſe of all his Right in the 


Lands to B. and C. and in Conſideration thereof, 


B. and C. ſhould pay 300 J. to A. and in an Action 


of Debt by A. againſt B. upon this Obligation, for 


Non- performence of the Award, it was held to be 
good; and the Breach aſſigned was, That zec B. 
nor C. paid the 3ool. at the Time appointed by 
the ft all this Matter being diſcloſed in the 


Pleading ; for upon all the Matter ſhewn, it ap- 


pears that C. is no Stranger to the Award, for he 
and B. ſubmitted themſelves jointly, though they 
entered into ſeveral Obligations. Between Hates and 
Haies, Cro. Car. 4 


2. If A. and B. of the one * dC of the 


other Part, ſubmit themſelves to the Award of J. S. 


of all Matters between them, 7. S. may make an 


Award of any Matter between A. only, and C. 
though B. hath nothing to do therewith, for the 
Submiſſion ſhall be taken diſtributively. 1 Co: 98. 


Burt it is ſaid, that if the Submiſſion was with an 
Ia quod, ſomething mult -be awarded to B. Silt N 


131. 


3. If A. and B. of the one Parr, and C. of the 


other Part, ſubmit to the Award of J. S. who 


awards that B. ſhall pay a certain Sum of Money 
unto C. in Satisfaction of all Differences between 


A. and B. of the one Part, and C. of the other 


Part; this is a void Award as to A. and he is not 


concerned therein; for the Money paid by one, 


can be no Satisfaction for the other. She 47 , 
th niſl, 
If three Perſons, ſcilicet A. B. and C. of the 


one Part, and D. of the other Part, ſubmit them 
ſclves to the Award of J. S. ita quod, &c. and he 


makes 
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makes an Award between A. and B. of the one 
Part, and D. of the other Part, and makes no 
Award between C. and D. this is not good, becauſe 
the Submiſſion is conditional ; and it is recited in 
the Submiſſion, that there were divers Controverſies 
between them all. 1 Rol. Abr. 261. | 

The Condition of a Bond of Submiſſion recited, 
that there were Differences between ſeveral Perſons 
on one Side, and ſeveral on the other ; and that the 
Award may be made between them, or any of 
them; and it was held, that upon this Submiſſion 
the Arbitrators may make an Award between any 


one of the Parties of the one Side, with one of the 


Parties of the other. Hard. 399. 
This Matter is carried much farther in Equity,” 
if the following Caſe will be allowed a good Prece- 
dent. | 

A. and B. B of F. S. on the one Part, 
and C. his Widow on the other, ſubmit to Arbi- 


tration, the Arbitrators may make an Award, not 


only of Matters in Difference between 4. and B. 
jointly, or A. and B. ſeparately, and C. but alſo of 
Matters between A. and B. provided they have 
Knowledge of the whole fact, and all the Parties 
intereſted are before them. Between Carter and 
Carter, 1 POW. 259. 


E Or. IV. 


tuo ſhall take Advantage of the Award, - 
02 are bound by it, though they have not 
been made Partles. 
F divers on the one Part have done a Wrong 


or Treſpaſs to another, and he to whom the 
Wrong is done, and one of the others, ſubmit 


themſelves to an Award; upon the Award made, 
the others, though not Parties to the Submiſſion, 


ſhall 
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| ſhall have Advantage in Extinguiſhment of the 


Treſpaſs. 7 H . | 
2. If 4. hath the Cuſtody of my Cattle, and 

.during the Cuſtody they do a Treſpaſs to B. and 
A. and B. ſubmit this Treſpaſs to Arbitrament, 
and an Award is made, and A. performs it; if B. 
brings Treſpaſs againſt me for this Treſpaſs, I may 


plead in Bar the Award between the Plaintiff and 


the Stranger. 7 H. 4. 31.6. 1 Rol. Abr. 268, 


3. An Award made upon the Submiſſion of the 


Predeceſſor Prior, ſhall bind the Succeſſor. 2 H. 


; £ If A. and B. ſubmit to the Award of F. 8. 
and he awards that A, ſhall pay to B. 30 l. within 
two Months next following, and that upon Pay- 
ment thereof they ſhall give mutual Releaſes to one 


another, and within the ſaid two Months B. dies, 


the Money ſhall be paid to his Executor, and there- 


upon the Executor mult releaſe, for the Award 


creates a Duty: Adjudged in an Action brought 
by the Executor, upon the Bond for Non-perform- 
ance of the Award. Mich. 1 Will. & Mar. Be- 


tween Dawny and YVoſcy, 2 Vent. 249. 


5. An Award was worded in the Disjunctive, | 


that he or» bis Executor ſhould perform, Fc. and Hott 


C. J. ſeemed inclined to reject the Word Execcutors, 


not but that an Award (he faid) may extend to 
Executors, and bind them; but becauſe the Exe- 
cutors, as Repreſentatives, would be liable of Courle, 


1 Salk, 69. 
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CHAP. V. 


Arbitratozs and Um- 


HE Arbitrators are private extraordinary 
T Judges, choſen by the Parties to give Judg- 


ment between them, to end the Debate ; they are - 


called Arbitrators fromthe Word Arbiter, and the 
Arbitrary Power with which they are inveſted. 

An Umpire may be defined one Arbitrator, who 
Is uſually appointed, when the Parties ſubmit them- 
ſelves to the Arbitrament or Award of certain Per- 
ſons ; and if they cannot agree, or are not ready 
to deliver their Award in Writing before ſuch a 


Time, then to the Judgment of another as Un- 


pire ; this is the Effect of the Bond of Submiſ- 
ſion. 

Though the Law has not been very exact in 
deſcribing the neceſſary Qualifications of an Arbi- 
trator, nor in preſcribing Rules concerning their 
Partiality, Honeſty and Judgment; yet. it will be 
neceſſary in this Chapter to ſay ſomething, as well 
of the Qualifications of the Arbitrators, as of their 
Authority and Duty, together-with the Authority 
and Duty of the Umpire, when * begin and 
when they end, &c. 


Sect. I. Who * be Peoper e 
tozs, 


Se. II. Concerning their Authozity and 


Duty. 
| Seq, III. 


* 


The Compleat Arbitratoꝛ. 
- Sect. III. Revocation of their Power 
and Authozity, and the Conſequence there- 
ok. 3 „ 


Sect. IV. Concetning the Ampire, and 
when his Authozity commences. 


OCT Di 
Qmho may be pꝛoper Arbitratozs. | 
1. A S the Arbitrators are Perſons of the Parties 


15 \ own chuſing, and as the law preſumes that 
every Man will be ſo wiſe as to pitch upon a Per- 


ſon, whoſe Underſtanding and Honeſty he can rely 


on; it has ſeldom happened that an Award was 


held void, when there appeared nothing elſe to 
vitiate it, eſpecially in a Court of Law; but though 


the Courts of Law have been pretty ſtrict in this 
particular, yet Awards have, and are often ſet a- 


ſide in a Court of Equity, for Corruption and 


Want of Underſtanding in the Arbitrators. 
2. It is therefore the Intereſt of both Parties, 


to chuſe Men of Honeſty and Underſtanding to be 


their Arbitrators, and to acquaint them truly of 


the Facts they are to go upon ; for if they appear 


to be miſtaken in a Matter of Fact, a Court of 2 Vern, 7;;. 


Equity will ſet aſide the Award, 
3. But that a bare Suggeſtion of Want of Un- 


derſtanding, or Want of Honefty, will not be ſuf- 


ficien! ; the Proof muſt be ſtrong,. and the rather, 


becauſe, as was ſaid before, they are of the Parties 
own Chuſing, who bv his Choice of them, admit 
ted them to be wiſe and honeſt enough for his Pur- 


poſe 3 but if he happens to be miltaken, it wil- 


bel 
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be good Proof for him, with Rv to their 


Underſtanding, to ſhew, 
4. That they, or one of them, was an Infos 


and of ſuch an Age, as not to be capable of judging 


of the Matter in Controverſy; for alledging or 


Proving him to be an Infant generally, without 
mewing that the Matter was not level to his Un- 


2 will not be ſufficient. 


. That they were Jdeots or Lunaticks, Deaf, 


Daub, or Blind, which may be proved by any 
other Act of theirs, as well as by any Error or 
palpable Miſtake relating to the Award. 

6. As to Honeſty and Indifferency ( We t ſays) 
that they muſt be void of Malice and. Favour to 
either of the Parties; That they muſt not be no- 
tot ious by Outlawry, excommunicated, irreligious, 


not covetous ; for though they have abſolute Power, 


yet their Judgmenc or Sentence ought to be ſincere 
and incorrupt, according to Right and Equity, 


without Malice, Flattery, and every other vicious 
Affection or Perturbation, which may in any Sort 


lead them awry from the right Path of Juſtice and 
Equity, though the Law preſcribes no Rules here- 
in. Weſt, Symp. Part 2. Seft. 27. 

7. If a Submiſſion is to zhree Arbitrators, or any 
4 wo of of them, and Two of them by Fraud or 
Force will exclude the other, that alone is ſufficient 
to vitiate the Award ; or if they have private Meet- 


ings, and admit one of the Parties, but give no 


Notice to the other, but ſuffer the Party's Attor- 


ney, whom they admitted to draw up the Award, 


ſuch Award ſhall be ſer aſide for Partiality and Un- 


fairneſs. Mich. 1705, between Burton and Knight, 


2 Vern. 514. 
8. It is a general Rule in Equity, that when it 
appears that any one of the Arbitrators were any 
way intereſted in the Matters in Controverſy, the 
Award is to be ſet aſide. 


9. The 
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9. The Condition of a Bond of Submiſfiom«ne-! 


cited, that H. the Plaintiff, and B. the Defengant 


ſhould perform the Award of Four, whereof .4fi 
the Plaintiff was named as one; and it Vas. ibſiſted 
upon by Serjeant Hard. among other Things, that 
the Award was void upon this Account, and that a 


Perſon who is to perform the Award, cannot be 


both a Judge and a Party; and that it was a: prin- 


cipal Challenge, if an Arbitrator be one of, che 


Jury; much leſs muſt the ſame Perfon 'be-+ both 
Arbitrator and Party; but there is no Judgment in 
the Caſe. Hard. 44. | bon USL 

10. It is the ſtrongeſt 3 of Partiality, 
to ſhew that the Arbitrators received from either 


of the Parties any conſiderable Sum of Money, or 


any other Preſent, which may be a Tempta- 


tion to them to act corrupily ; but the Sumor Pre- 


ſent muſt be proved to be fo exorbitant as to induoe 
the Court to believe that it biaſſed their ee 
OI it will be of no en Bau 


N : 


SECT, 


Concerning thet Authozity and Duty., | 


S it is by the Submiſſion, that che A ih 


tors are armed with all che Power and 


Authority which they have, it is neceſſary for them 


to be very careful, that they ſquare themſelves ac- 


cording to it, otherwiſe they will be apt to do the 
Parties a Prejudice, when they intended them a 


Kindneſs by the Award they make; it is therefate 
neceſſary for them to know when their Authority 


begins, and when it ends. 


2. The Arbitrators may make their Award the 


very Day the Bonds of Submiſſion bear Date, and 
it ſhall be good ; fo if they make their Award 
FE before 


” 
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before: the: Bonds of Submiſſion are entred into, 
and publiſh it mie it ſhall be good. Latch 
145 G ©: | | 
3% In- Debt upon a | Bond, conditioned to perform 
an Award, the Defendant pleaded, Nullum fecerunt | 
—— the Plaintiff replies, and ſets forth the 
Award, which did expreſs the Bond of Submiſſion 
to be dated the 7th of February, whereas it was 
dared the 10th of February; and for that Miſreci- 
tal the Defendant demurred; but the Court held 
_ clearly, that it did not hurt che Award. Between 
Toll and Dawſon, 1 Vent. 184. | 
4. The Condition of a Bond of Submiſſion was, 
to ſand to the Arbitration of four Arbitrators ; ſo 
as the Award be made in Writing, ready to be 
delivered to the Parties, before the 6th Day of 
January then next following; and the Arbitrament 
was made the 5'h Day of January, betwixt the 
Hours of 8 and 9 in the Night; and whether the 
Defendant be bound to perform it, or not, was the 
Queſtion ; and after Argument, the Court held, 
that it was well enough for the Time, and that the 
Defendant ought to perfom ir, for it is made be- 
fore the 6th Day ; and alcho' it be made in the 
Night of the 5th Day, it is well; for Things done 
in the Night, where perſonal Attendance i is not re- 
qiſite, are good, and the rather, becauſe that an 
Arbitration is a judicial Act. Between Withers and 
Drew, Cro. Eliz. 676. 

The Arbitrators cannot * their Award by 
Parcels. 1 Rol. Abr. 250. So if Two ſubmit all 
Debts, Treſpaſſes, and other Things, ita quod the 
Award be made before ſuch a Day; if the Arbitra- 
tors make an Award of Debts at one Day, and of 
Treſpaſſes at another Day, and of other Things at 
another Day, though they are all before the Day _ 

| appointed, yet this is not a good Award as to the 
two 
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two laſt Awards, becauſe ans have Power to make 


but one Award. 39 H. 6. | vole 
6. But the Arbitrators _ at one Day cane | 


one Point, and at another Day another, and at a 


third the third Point; and then give one Judgment 

upon all the Points; ſo that the Judgment ought 

to be one, and not ſeveral. 1 Rol. Abr. 450. 
7. As the Arbitrators are obliged to take Notice 


when their Authority commences, in like Manner 


are they obliged to take Notice when it ends; for 
they cannot regularly reſerve any Thing for their 
future Judgment, when the Time allowed them is 


expired. 


. If A. and B. ſubmit to the > Bs of 7. 8. ſo 


that he makes his Award before the 8th of March, 


and F. S. accordingly makes his Award, that . 
ſhall pay to B. 30 l. viz. 10 l. at Michaelmas, 10 l. 
at Chriſtmas, and 10 l. at Lady Day; and if before 
the ſaid laſt Payment, videretur to the ſaid F. . 


that A. was engaged for the ſaid B. in any Debt 
not ſatisfied, that then the ſaid B. ſhould repay 


unto the ſaid A. ſo much Money as the ſaid Debt 
amounted to; this Award is void, becauſe not final, 
for Part is reſerved to his future Judgment, 
which an Arbitrator cannot do. Between Winch S 


al and Sanders, Cro. Fac. 584. 


9. But it is ſaid, that if the Award had how 
that if H. ſhews any Bill of Debt to ſuch a Sum, 
that then this Sum certain ſhall be repaid, perhaps ; 
it may be a good Award. Bid. 

10. If an Award be, that one ſhall pay ſa much 
Money to the other; and if it can appear that 
more was due, and due Proof is made thereof 
within one Month, then he ſhall pay this alſoz and 
the Submiſſion was, ita quod Arbitrium fiat before 
ſuch a Day, which was before the End of the 
Month ; ic ſeems that this is not a good Award, 


F z 11. There 
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11. There is a Diſtinction taken where the Ar- 
bitrators reſerve to themſelves a Power within their 


Time, and over a Matter ſubmitted, the Award is 
not final, and ſo void: But when the Power goes 


to a Matter not within the Submiſſion, the Power 


is void, and the Award good. Palm. 110. 

12. There is likewiſe a Deverſity taken where 
the Arbitrator reſerves. to himſelf a Power, after 
the Day allowed him to make his Award, to do a 
miniſterial, and where a judicial Act; the firſt is 
held to be good, but the latter is void. Palm. 
244 i; £- 
13. If the Award be, that one Party ſhall pay 


105 l. at ſuch a Day; and if he does not pay it at 


the Day, that he ſhall pay at ſuch a Day after 110 4, 
this is a good Award, for it is but a Penalty for the 
Non- paymentat the Day, which was all in the Power 
of the Arbitrators. 1 Rol. Abr. 250. 
14. In like Manner has it been held a good 
Award, that one ſhall enjoy Lands for three Years, 
rendring to the other 51. yearly; provided that if 
he does not pay the ſaid Rent, that then the A- 
ward, as to the = of the ſaid Lands, ſhall 
be void. Cro. Fac. 4 

15. If Two ſubmit 8 to the Award of 


J. S. Ita quod fiat before Michaelmas, and the Ar- 


bitrators award that one ſhall pay 5 J. to the other 
for ten Load of Wood, and 9 ſeveral other 
Matters for other Things ; and after this Award, 
if he that is to pay it, can diſprove, or better prove 
the Payment of any of the ſaid Sums before them, 
or any of them, before the ſaid Feaſt of Michaelmas, 


then ſo much as is proved ſhall not be paid at the 
ſaid Feaſt : This is a good Award, for the firſt 
Part is good; and ſo thereby the Authority of the 


Arbitrators ended; and then a Reference to Proof 
or Diſproof, is meerly void, Between Beckwith and 
18 Hob. 218. 
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16 As the Arbitrators have but a bare Authori- 
ty, they cannot aſſign their Power to another; 4s 
if the Condition be co ſtand to the Award of F. S. 
and F. D. and they Award that the Party ſhall 
ſtand to the Award of F. M. this is not good. 4 


Rol. Abr. 244. | 
17. And it is ſaid by Hardres arguendo, that if 


pn the Arbitrators award; that Lands in Debate ſhall 


be meaſured by others in their Preſence; that it is 
void in Law, becauſe they cannot give their Power 
to another. Hard. 45. But quzre of this laſt Caſe ; 
and note, that by the following Caſes there is a 
plain Deverſity where the Arbitrators award a mi- 
niſterial, and where a judicial Act to be done by a 
Stranger. | 

18. For where a miniſterial Aa only is to be 
done by a Stranger, it is good; as if an Award 
be, that one ſhall pay 10/. to the other, and in 
Surety of Payment he ſhall be hound in an Obliga- 
tion to the other, by the Advice of his Counſel z 
this is good; for it is incident and purſuant to the 
Submiſſion, that the Payment ſhould be made ſure, 
| which is only a miniſterial Act in the Counſel. 1 

Rol. Abr. 250. 

19. If there be an Award that one Party ſhall 
pay 10 J. to the other, and that the other ſhall 
make a general Releaſe, as fully and beneficially as 
Counſel ſhall adviſe ; this is a good Award; for 
the Counſel hereby hath not any Power to do a 
judicial Act, but a miniſterial only: for the Ar- 


bitrators have directed the Extent of the Releaſe, 


cilicet to be general, and the Counſel is to make 

it as ſtrong in the Law as he can. Between Caler 
and S/artut, Style 217. 

20. An Award that one of i! the parties ſhall pay 

ſuch Coſts as a Prothonotary ſhall tax, is good, 
and only a miniſterial Act in him. 1 Sid. 2 58. 


F4 21. An 
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21. An Award to pay 20 J. for a Horſe, if J. S. 


| ſhall ſay it is worth ſo much, is ſaid to be good; 


and that a miniſterial Act only is referred to J. &. 
2 Rol. Rep. 214. But in Palm. 147. the Reſolu- 
tion is contrary, and there it is ſaid to be a judicial 
8 A 

22, An Award that one of the Parties ſhall re- 
leaſe all Actions, Sc. ut talis adviſaret, was ad- 
Judged void, becauſe a judicial Act was referred to 
be done. Cro. Eliz. 726. | 

23. An Award that one Party ſhall leave ſo 
many Trees for Houſe-bote, &c. as the Arbicra- 
tors, upon Advice with Counſel ac the next Aſſizes, 
ſhould appoint, is not good. Adjudged Cro. Fac. 
915. : 


SECT. II. 


Revocation of their power and Authozſty, 


and the Conſequence thereof. 


1 is expreſly reſolved, that a Submiſſion to an 
Arbitrat:on may be revoked, though made 
irrevocable by the ſtrongeſt Words, ſuch Authori- 
ties in their own Nature being revocable. Vinyor's 
Caſe, 8 Co. $1, 82. e 85 | 
2. But if the Submiſſion be by Bond, if the 
Party revokes, he forſeits his Obligation; he muſt 
likewiſe give Notice of the Revocation, for it is a 
Matter which the Party may take Iſſue upon; but 
if he who revoked pleads the Revocation, Notice 
ſhall be intended, for it is no Revocation without 
Notice; the Revocation muſt he in Writing, if 
the Submiſſion was by Bond. Mid. 5 
3. But if the Submiſſion be by Parol, the Party 
may revoke at Pleaſure, and he forfeits nothing; 


in 
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in this Caſe likewiſe give Notice of the Revocation; 


tho? it need not be in Writing, and the Notice 
muſt be to the Arbitrators themſelves. 1bid. 1 Sid. 
4. If the Submiſſion he made a Rule of Court, 
purſuant to the Act of Parliament, it either of the 
Parties revokes, the Court will grant an Attach- 
ment, though before that Statute it was doubted, 


whether the Court could grant an Attachment in 


ſuch Caſe, as appears by 1 Sid. 432, 4533. 
5. If a Feme Sole ſubmits to an Award, an 


before the Award made takes a Huſband, this is a 


| Revocation of the Submiſſion. 1 Fon. 388. 


/ 


SECT. Iv. 


Concerning the Umpire, and when his 
Authozity commences. | 


1. A N Umpire is a Perſon appointed to deter- 
1 mine the Matters in Controverſy, upon the 
Diſagreement of the Arbitrators z and he is ſome- 
times named in the Submiſſion by the Parties them- 


ſelves, and ſometimes the Arbitrators have Power © 
to name him; he muſt regularly follow the ſame 


Directions in making his Umpirage, that the Ar- 
bitrators do in making their Award, {\ 

2, If two Men ſubmit themſelves for all Matters, 
Sc. to the Award of certain Arbitrators, to be 
made before a certain Day; and if they do not 
make any Award before the Day, that then they 
ſubmic to the Ordinance and Judgment of F. S. 


It the Arbitrators make an Award of Part ot the 


Things ſubmitted, and of Part not, the Umpire 
cannot make any Award of this Part of which the 


Arbitrators have made no Award; becauſe he 
| | hath 
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hath no Power given, but if the Arbitrators make 
no Awatd. 39 H. 6, 10. 
3. But if the Submiſſion be, that if the Albis 
tors make no: Award of the Premiſſes, or of any 
Parcel thereof, that then the Umpire ſhall have 
Power to make an intire Award, or of the Parcel 
which remains, as the Caſe is; in this Caſe the | 
Arbitrators may make an Award of Parcel, and | 
the Umpire of the Reſidue, becauſe this is expreſly f 
ordained. 39 H. 6. 11.6. ; 
4. If the Condition of an Obligation be, that | 
a> A, and his Son, of the one Patt, Ge. have 
ſubmitted to the Award of B. and C. ita quod, &c. 
before the iſt of May; and if they make none, to 
the Award of ſuch Umpire as they ſhould chuſe, 
to be made before the 1ſt of June; and the Arbi- 
trators make no Award, but chuſe an Umpire who 
makes an Award; but quoad the Son awards no- 
thing ; this is a void Award; for though the [a 
quod be in the Clauſe referring to the Arbitrators, 
and the Award is made by the Umpire, yet the [to 
guod, by Conſtruction, relates as well to the Umpire 
as Arbitrators. Between Bean and Newbury, adjudg- 
ed. 1 Lev. 139. 
5. Bur what is chiefly to be regarded with Re- 
ſpect to the Umpire is, that he commence upon 
his Office on a proper Time, that is, if he be to be 
named by the Arbitrators, that they do not appoint 
him till the Time allowed themſelves be expired; 
or if he be already named by the Parties, that he 
do not enter on his Office before the Time allowed 
the Arbitrators be expired, by Reaſon of the Incon- 
venience of having a concurtent Juriſdiction ; and 
as this Matter has occaſioned ſome nice Reſolutions, 
as well as ſuch as are not eaſily to be reconciled, [ 
have ſer down all the Caſes to be met with on this 


Suby ect. 
; "ge If a Submiflion by to the Award of certain 


Arbitrators, and if they cannot agree, or are not 
ready 
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ready to deliver thier Award in Writing before the 
1ſt of May, then the Submiſſion is made to F. 8. 
to be the Umpite, to be made before à certain Day 
after; if the Arbitrators do not treat of the Matter, 
ſo that there is no Diſagreement between them, yet 


if they do not make any Award before the Day, 
the Umpire may make an Award upon this Sub- 
miſſion, for the Words, And if they cannot agree, 


are not to be taken literally, but as if they had 


been, if they do not agree upon am Award. 1 Roi. 


Abr. 16 


7. If the Condition of an Obligation be, to 


ſtand to the Agreement or Award of A. and B. 


being Arbitrators choſen for what Purpoſe, to end 


| a Controverſy between the ſaid Obligor and Obli- 
gee, and J. S. being Umpire for both Parties, 6c. 


in this Caſe, if A. and B. who are the Arbitrators, 
make an Award without F. S. this is a good Award; 


for though the Words are in a Manner Prima facie 
uncertain, yet becauſe the common Uſage is to li- 
mit an Umpire to make an End, if the Arbitrators 


cannot, it ſhall be ſo interpreted; and that the 


Words J. S. being Umpire, ſhall be taken as an Af- 
firmative per ſe, that he is an Umpire. 1 Kol. Abr. 
261, 262. | | 

8. But if a Submiſſion be to Four, and to the 


Umpirage of F. S. the Four and F. S. may join in 


making of an Award; otherwiſe if their Power had 
been divided in the Submiſſion; as if it had been 
to the Four, and if they could not agree, then to 
J. S. 1 Bulſt. 184. | Fe 
9. If a Submiſſion be to ſtand to the Award of 
certain Arbitrators, and that if they diſagree, then 
to the Umpirage of FJ. S. ita quod the Award or 
Umpirage are made before the iſt of May; in this 
Caſe the Umpire cannot make any Award till a 
Diſagreement made by the Arbitrators; and the 
Arbitrators have Time to make the Award 1 any 
| | So ime 
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Ti ime before the ſaid Day ; and fo no Time is li- 


mited for the Umpire, and ſo his Power meetly 


void. 1 Rol. Abr. 261. 


10. In Debt upon an Obligation, conditioned 
rform an Award, fo that ic be made at or be- 


el, the Feaſt of St. Michael; and if they made | 


none, then to perform the Umpirage of J. S. ſo 
that it be made at or before the ſame Feaſt of St. 
Michael : The Defendant pleads, that the Arbitra- 
tors made no Award, and that the Umpire made 


no Umpirage : The Plaintiff replies, that the Ar- 


bitrators made no Award, but that the Umpire 


made an Umpirage ; and ſers it forth, and aſſigns 


a Breach, to which the Defendant dennarret 1 ; and 
it was hcld by Kelynge, Twiſden, and Rainsford, 


(Moreton doubting) that the Submiſſion to the Um- 
ire was void ; but if the Submiſſion had been to 
_ Arbitrators, and if they had made none, then to 
ſuch an Umpire as they ſhould name, it might 


have been good; for by their Election of an Um- 


| pire, they had waived the Submiſſion to themſelves ; 
but as this Caſe is, if the Arbitrators had made one 


Award, and the Umpire another, which of them 
ſhould have been performed? Between Copping and 
Flariard, 1 Lev. 285. 

11. In the ſame Caſe reported in 2 Saund. 132. 
it is held by all the Court (except Twiſden) that if 


the Plaintiff had averred, that rhe Arbitrators nor 
| Potuerunt, or that ig was impoſſible, one of the Ar- 


bitrators dying, CG. or if he had ſhewed that they 


diſagreed, and declared they would meddle no 
more, the Award made 19 825 Umpire had been 


ood. 


Award be made and delivered to morrow ; and if 
they cannot then agree, then to ſtand to the Um- 


Piroge of J. N. ſo he makes and delivers his Um- 
1 pirage 


12. If the ae of an Obligation be, 60 | 
ſtand to the Award of F. S. and J. D. fo as the 
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pirage to morrow, or next Day after that; in this 
Caſe, though it be alledged that the Arbitrators 
could not agree upon any Award, and that they 

Dienegaſſent and deſeruiſſent' to make any Award; 
yet the Umpire cannot make his Umpirage upon 
the Morrow; for that although che Arbitrators could 
not agree, and though they have deſerted it, and 
denied, yet at any Time after, during the ſaid Day, 

they might have made an Award; and the Words 
are, If they cannot theu agree, by which is intended all 
the Day, till the laſt Moment thereof; and this is 
a Condition precedent to the Power of che Umpire, 
vhich extends to all the Day * and no Act of the 
Arbicrators can haſten this beyond the Power; and 
if che Arbitrators and Umpire ſhould have Power 
at the ſame Time, and both ſhould make two ſe- 
veral Awards, this would bring great Doubt and 
Confuſion to the Court, which of them would 5 
good. 1 Rol. Abr. 262. | 
13. But in 2 Jones 168. the ſame Point coming 
in Queſtion, the Court there held, that if the Ar- 
 bitrators, upon ſuch Submiſſion, make an Award, 
it ſhall be good; but if not, then the Award of the 
Umpire ſhall ſtand, and there is no Confuſion in the 
Concurrence of Authori'y ; for the Umpire hath 
not an abſolute concurring Authority, but con- 
ditionally only, if che Arbiirators do not make an 
Award. 
14. But by his above Caſes, and by the expreſs 
Authority of my Lord Holt, who ſays poſitively in 
1 Salk. 72. that if the Umpire be named in the 
Submiſſion, he cannot make his Umpirage before 
| the Time given to the Atbitrators to make their 
ard in be expired ; it ſeems the better Opinion, 
that the Umpire can have no Power till the Time 
allowed the Arbicrators be expired, eſpecially if he 
be named 1 in the Submiſſion by the Parties z but if 
| 41 the 
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the Arbitrators have Power to name him, it may 
be otherwiſe, as appears by the following Caſes. 


15..If Two ſubmit themſelves to Two others, 
with a Clauſe, nevertheleſs if they do not end it 


within ten Days, they ſhall nominate another that 
ſhall end it within the ten Days; by which they 
appoint another, who makes an Award within the 

ten Days; this is good, becauſe it is the Appoint= {| 
ment of the Parties, and their ſpecial Agreement; 


and by making the Umpire, the Authority of the 


Arbitrators determines. Gagb, 241.8. P. agreed by 


the whole Court. 1 Sid. 428. 


16. If A. and B. ſubmit themſelves, by Condi- 


tion of an Obligation, to the Award of J. S. ita 
guad the Award be made ſuper or before the laſt 
Day of May next enſuing ; and if he does not 


make any Award ſuper or before the ſaid laſt Day 


of May ; then if they ſtand to the Award of ſuch 


Perſon, who ſhall be elected by the Arbitrator to 
be Umpire, to be made before the tenth Day of 


June after; in this Caſe, if the laſt Day of May 
the Arbitrator, nat having made any Award, elects 


an Umpire, wha makes his Umpirage before the 
tenth Day of June, this is a good Umpirage ; for 


though the Arbitrator had all the laſt Day of May 
to make his Award ; yet he might the ſame Day 


elect an Umpire, when he perceived that he could 
not make any Award himſelf ; and when it appears 
after that he relinquiſhed, and did not make any 
Award after naming the Umpire. 1 Rol. Abr. 262. 
8. P. adjudged, Cro. Car. 263. and the ſame Point 


cited, and agreed by the Court, 2 Saund. 132. 
17. The ſame Point is likewiſe reſolved in Raym. 


206. and by two Judges it is there held, that not- 


withſtanding the Umpire cannot make his Um- 
pirage the ſaid laſt D:y of May, for the Power of 


the Arhitrator t» not extinguiſhed by his chuſing an 


Umpire. 1 Lutw. 544. S. P. 
18. A 
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18. A Submiſſion was to two, ſo as they made 


their Award on or before the 29th of June; and if 


they made. no Award, chuſe an Umpire; they 
choſe an Umpire on the 29th; and Exception was 


taken that they had the whole 29th to make their 
Award. Et per Holt, Chief Juſtice, if there be a 
Submiſſion to two, ſo as they make their Award 


before Midſummer, and if they cannot agree, then 
to ſuch Umpire as they ſhall chuſe, ſo as he make 
his Umpirage before Midſummer, and an Umpire 
is choſe accordingly; this is good, and fo will his 
Umpirage be, if made; becauſe the Arbitrators 
had determined their Power before, by chuſing an 
Umpire. But he ſaid, that if the Umpire be 
named in the Submiſſion, he cannot make his Um- 
pirage before the Time given the Arbitrators to 
make their Award in be expired. Between Mitchel 
and Harris, 1 Salk. 71. 
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19. But my Lord Holt ſeems to be of another 12 Mod 120. 


Opinion in the Caſe of Reynolds and Gray, 1 Salk. Lord 


Raym. 


70. where he expreſly ſays, That if Arbitrators j 3 
chuſe an Umpire before the Time allowed them B. R. 154. 


is expired, *tis ipſo ſao void, though they abſo- 


lutely re ſolve to make no Award themſelves. 
20. And there is a Caſe which ſeems to favour 


this laſt Opinion; where in Debt upon a Bond to 


perform an Award, ſo that it be made before or 
upon the 22d Day of December, or to chooſe an 


Umpire upon a Breach aſſigned, an Exception was 


taken that there was no good Award, becauſe the 
Arbitrators were to make it before or upon the 
224 Day of December; and if they could not agree, 
to chooſe an Umpire, and the Award' ſet forth was 
made by an Umpire choſen after the 22d Day of 
December, which the Arbitrators had not Power by 
the Submiſſion to chooſe ; ſed non allocatur, becauſe 
they might have made their Award upon the 22d 


Day of December, and. therefore could not chooſe 
an 


Bo 


The kunphat Arbitratoz. 


an Umpire till afterwards, for their Power was de- 
termined only as to the making an Award. wo 
tween Adams and Adams, 2 Mod. 168. 


21. If the Condition of an Obligation be to and | 


to the Award of A. and B. fo as the ſaid Award be 
made before ſuch a Day, and if they make no A- 


ward then to ſtand to the Award of ſuch Umpire 
as the ſaid A. and B. ſhall nominate, ſo as the ſaid 


Umpire do make his Umpirage before another Day, 


and the Arbitrators before the firſt Day make no 
Award, but afterwards name C. to be Umpire, who 

thereupon immediately refuſes, and the Ar bitrators 
afterwards nominate D. who before the laſt Day 
makes an Award; this is a good Award; for the 


Nomination of C. to be Umpire, did not- make 


him fo, but when he refuſed, it amounted to no 
more than a bare Propoſal to him; and the Form 


of Pleading always is ſaſcepio ſuper ſe onere Arbitri, 
ſo that it is the Acceptance makes him Umpire. 
Hill. 1 & 2 Will. & Mar. between Tryppit and 
Eyres, 2 Vent. 113, 114. Adjudged by Powel, 
Rokeb; and Ventris, contra Polexfin, Chief Juſtice ; 
who held, that C. might have proceeded notwith- 
ſtanding his Refuſal, and there could not be two 


concurrent Jurisdictions in ſeveral Perſons. But ſee 


the following Caſe, which ſeem contra. 

22. A Motion was made for an Attachment, 
for not performing an Umpirage of H. choſen by 
Arbitrators, who were appointed by Rule of Court; 
and it was held by Holt, Chief Juſtice, Thar if 
Arbitrators chuſe an Umpire before the Time al- 
lowed them for their Award is expired, *cis ip 


atio void, though they abſolutely reſolve to make 


no Award themſelves z and that when their Time 
is expired, if the Arbitrators chuſe one, their Au- 
thority is exccuted, and they cannot ' revoke or 
chuſe again, though the Perſon elect refuſe to ac- 


cept ; aliter, if they chuſe their Umpire. upon 
Condition 
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Condition that he does accept the Umpirage, for 
then he is not Umpire unleſs he does accept it: 


But Rookeſby doubted whether an expreſs Condition 


would make a Difference, becauſe ic ſeemed to be 

implied. 1 Salk. 70. 

Submiſſion to two and an Umpire in caſe they 
ſhould differ, the Arbitrators meet, and one of 
them declared himſelf not clear, the other was for 
the Appellant, upon which the Umpire made his 
Award. The Queſtion was whether the Umpire 
had any Power in this Cauſe, for it was not come 


to him till the Arbitrators differed, which they 


had not yet, and might ſtill make their Award; 
but the Objection was over- ruled. 3 Vin. Abr. 97. 
pl. 17. 


a Reference, after they have once named an Um- 


pire, for then their Authority ceaſes, tho' the Time 


for making the Award is not expired, Rep. of 


Practice in C. B. 116. 


or 
Ok the Award. 


N Award or Arbitrament is the Sentence or 


the Decree pronounced by the Arbitrators, 


and publiſhed when they have heard all Parties. 
There are five Things incident to every Award 
or Arbitrament, x ix. 1. Matter of Submiſſion. 


2. The Submiſſion. 3. Parties to the Submiſfion. 


4. The Arbitrators. 5. The Making and Delivery 
of the Award. And though we have treated of 
15 G the 


It is ſettled that Arbitrators cannot proceed on 
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the four firſt of theſe in the. foregoing Chapters, 
yet as there are many Things relating to them which 
interfere with the Award, and for whinch the A- 
ward has been held void, it was neceſſary, for Me- 
thod ſake, to reſerve them for this Cha ter, that 
by ranging them under the following Seckions, any 
Perſon may the more readily find for what Cauſes 
Awards have been held void, and what Exceptions 
have been taken, though diſallowed... _ 

And as our Courts have lately been more liberal 


in their Conſtructions of Awards, in expounding 
them accord ing to the Intent of the Arbitrators, 


than formerly, I have, as near as poſſible, ſet down 
the Caſes according to the Series of Time 1 in which 
they were we. 


SeR. I. Awards muſt be made ER 


to the Submiſlion, with relpeft to * 


Things lubmitted. i 
Sea. II. Awards muſt 'M made actoꝛding 


to the Submilton, with reſpe# to the 


Perſons. 


Sect. III. Awards muſt be made acco2n- 
ing to the Submiſſion, with reſpet to the 
Making, Signing and Sealing, Deltver- 
ing, and other Circumſtances. | 


gect. IV. An Award ought to be cer- 
tains” 


/ 


Yea. V. That it i final, lo as to make 


an End of the PRAC in Controverſy. | 
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Sect. VI. An Award muſt appoint the 
doing of ſomething Beneficial to each 


Party. 
Sect. VII. The Thing awarded to be 


done, muſt be reaſonable, oy oy 


| lawful, 


Sect. VIII. 'Awarns vold in Part, and 


good fo? the reſt, and void in Part, Per 


fo2 the Whole. 


Sect. IX. Concerning the Perfozmance 


00 the Award. 


Sect. X. Precedeiits of different Kinds 
of Awards. 


SECT. I. 


Awards muſt be made accoꝛding to the 
Submiſſion, with reſpet to the Things 
ſubmitted. 


. was always a Rule to expound Awards ac- 


cording to the Intent of the ER, and 

and not literally. 10 Co. £7. 
2. But though this Rule ſeems to be as well eſta- 
bliſned as any relating to Awards, yet great Difficul- 


ties and Doubis have ariſen upon finding out the 


Intent of the Arbitrators; and in former Times it 
was held to be ſtrictly neceſſary, that the Words 
of the Arbitrators be conſonant to Law; that is, 
with reſpect to the Award and Submiſſion, that 

3 29 neither 


2 1E. 4. 39. 6. 
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neither the Matter nor Words in the one diſſer 


from thoſe in the other. 


3. And it hath been refolved, that in Aver- 


ment ſhall not be allowed to * the Intent 


of the Arbitrators, if it be not expreſſed in, the 


Award, either directly or by Words tantamount. 
Dyer 242. 
4. But in latter Times! cannot find that our 


Courts have b-en ſo ſtrict in tying up the Arbitra- 


tors, and obliging them in all Particulars to make 


the Award agree with the Submiſſion z on the con- 


trary, the Tenor of our more modern Reſolutions 
ſhew, that an Agreement in Subſtance is ſufficient 


and ſo far are the Niceties and Difficulties, which at- 
rended this Matter remedied, that it is now a ſtared 


Rule, That in oll Awards that are ſaid to be de & ſup. 


Præmiſſ. that if the Words uſed in them be in their on = 


Nature more comprehenſive, and ſo extenſive toThings not 
within the Submiſſion, yet they ſhall be intended that there 


was noother Matter between the Parties for them to tay 
bold on, but what was ſubmitted, if the contrary be 


not ſhewen, So e converſo, if the Words are more 
narrow, and leſs comprehenſrue, then to take in all the 
Matter of Submiſſion, yet it ſhall be intended that no 
more was in Controverſy, than what the Words na- 


zurally comprehend, if the contrary be not likewiſe ſhewn. 


5. If the Condition of an Obligation be, to'per- 
form an Award between the Parties of ſuch and 
ſuch Things, if the Arbitrators award a Thing to 
be done meerly out of the Submiſſion, he is not 
bound to perform it. 8 I. 6. 18. 

6. If one be choſen to make an Award upon one 


Thing. and he makes it upon another, the Ar- 


bitrament is void; as if the Submiſſion be of all 
Things in Variance betwixt the Parties, and the 
Award is of Things not in Variance. Plozo. 396. 

If the Submiſſion be of the Right and Intereſt 


of the Land, and the Award -i is concerning the 


2 * 
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Profirs only of the Land ; or if the Submiſſion be 


of the Manor of D. and the Award is made of the 


Manor of S. it is not good. Dyer 242. 
7. If the Submiſſion be of all Actions, the Ac 


ditrators cannot make an Award of ſuch Things of 


which the Parties have only Cauſe of Action, be- 
cauſe it is not within the Submiſſion. 36 H. 6. 11.8. 
Co. Lil. 295. 

8. Bur ic is etherwiſe if the Submiſſion is of all 
Actions and Quarrels. Di dem. 


9. The moſt general and ex enſive Word which 
can be uſed, is the Word Demands; therefore if 


there is a Submiſſion of all Demands, the Arbitra- 
tors may make an Award of all Matters.concerning 
the Title of Land, Ec. Keriw, 99. 

10. Upon a Submiſſion of all Differences only, 
or of all Injuries, OQuære of what Things may the 
Arbitrators make their Award; and lee Sole 170. 
3 Bulls. 111. 

11. There was a Subraiffon to Arbitrament by 
the Huſband, for all Controverſies concerning Mo- 
ney laid out for the Wife, at her Requeſt, and the 
Arbitrators awarded, That the Huſband ſhall pay 

340 J. for ail Sums laid out for the Feme, (omitting 
at her Requeſt), and the Court held, that this being 
for more than was ſubmitted, that the Award was 
void. Be:ween Waters and Bridges, Cro. Jac. 639, 
ban. 
12. If there be a Controverſy between the Par- 


ſon and Pariſhioners, whether Tithes ſhould be paid 


in Specie or not, and they reciting the ſaid Contro- 
verſy, ſubmit themſelves to the Award of J. S. for 
all Matters, as well Spiritual as Temporal, from 


the Beginning of the World to the preſent Day; 


and the Arbitrator awards, That the Parſon ſhall 
have 7 J. for the Ti:hes due before the Submiſſion, 
and that the Pariſhioners ſhall pay 4 J. per Annum 
for the Tithes which ſhall grow due after; this is a 

| —_ . good 
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good Award; for the Right of the Tithes was in 


Queſtion, and by theſe Words ſubmitted ro Arbitra- 
ment, as well as the Poſſeſſion of them. 1 Rot. 
Abr. 246. 

13. If A. and B. ſubmit themſelves to the A- 
ward of FJ. S. touching a Suit depending between 
them in an Ejectione Firmæ, F. S. upon this Submiſ- 
ſion, cannot make an Award of the Land for which 
the Action is brought. 1 Rol. Abr. 246. 

14. If the Submiſſion be of a Term för Years, 


and all thereupon depending, and the Award is, That 


one ſhall pay to the other 10/7. for the Rent that 
ſhall become due upon this Term at Michaelmas 
next enſuing ; this is no good Award, for the Rent 
is not within the Submiſſion, in as much as the 
Rent may be extinct by Surrender, Eviction, _ 
before Michaelmas. 1 Kol. Abr. 242. Pl. 3. 
Jac. 1. 

15. But if the Condition of an Obligation be, to 
ſtand to the Award of F. S. and he awards, That 
one ſhall enjoy a certain Houſe, paying to the 
other 20 J. yearly, if the Rent is not paid, the 
Condition is broke. Cro. Eliz. ait. Tram. 
Eliz. | 
16. So if an Aged be, that A. ſhall make a 
Leaſe to B. and that for this Leaſe B. ſhall pay to 


A. a certain Sum yearly ; this is a _ Award. 
Moor 3. Pl. 8. 


Note, That from the above Caſes it appears, 
that regularly the Award muſt agree in all Inſtances 
with the Submiſſion, with reſpect to the Things ſub- 
mitted, eſpecially if there be Mention made of the 
Matters! in Controverſy, and the Submiſſion be con- 


ditional, or ſo that it be made of all the Premiſſes; 


for where in ſuch a Submiſſion a Matter is particu- 
larly mentioned, it mult be particularly determined. 


Vide Hard. 45: and m_ $2. 9. of this Chapter, 
where 
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where Awards "may be void for Part, and good for 


the reſt. - 
. end it be held neceſſary in moſt Caſes; 
that Things particularly mentioned, ſhould be par- 
ticularly determined, and that no Award ſhould be 
made of Things not mentioned in the Submiſ- 


ſion; yet the Arbitrators may make an Award of 


Things which depend on the Principal, that is, of 
ſuch Things which have a Relation or Dependance 


on the Things contained in the Submiſſion, though 


not expreſſed therein, 
17. As if the Submiſſion be of the Title and 


Poſſeſſion of Land, the Arbitrators may make an 


Award of the Evidences and Charters concerning 
the Land. 8 H. 6. 18. 5. 


18. So if there be a Submiſſion of all Dehts, the 
Arbitrators may award a Releaſe of all Bonds, 


Judgments, Executions and Extents; for, as by 


the Submiſſion the Arbitrators have Power to make 
an Award concerning the Debis themſelves, ſo ex 
conſeguenti they have Power to award a Releaſe of 


the Specialties, Judgments, Sc. by which the ſaid 


Debts are due. Trin. 22 Car. 2. between Roberts | 


and Marriot, 2 Sand, 190. 

And in the following Caſes, though the Rule 
was admitted, That the Award foould be made ac- 
cording to the Submiſſion, with reſpef to the Things 
ſubmitted ; yet the Awards made in them have 
been by Conſtruction held to be good. 

19. As, if the Submiſſion be of all Matters be- 
- tween the Parties, and the Award. is made of al! 


præter one Obligation, and of this the Award is, 
that it ſhall ſtand, this is a good Award of all, for 


he is not bound to diſcharge this without Cauſe,” 


and it ſhall be intended there was no Cauſe. Hill. 
14 Jac, 1. between Berry and Penrin, in Cam? 
Scac* * Jac. 400. : 
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20. If A. and B. ſubmit all Controverſies of 


Wood and Underwoods, and all Quarrels and Suits 
between them, ita quod, c. and the Award is, 


That A. ſhall have the Underwoods, and that he 
{hall pay to B. g0 J. and ſays nothing of the Woods, 


but awards further, that all Manner of Actions, 


Quarrels, c. between them, ſhall ceaſe ; this is 
a good Award of all, becauſe the Beginning of the 


Award was We do award of the Premiſſes, and alſo 
the Award is of Actions, &c. Mich. 5 Fac, 1. 


between Humfry and Wiburn, 1 Rol. Abr. 257. 


21. If. a Submiſſion be of all Controverſies, 


Doubts, Sc. had, made, moved or ſtirred between 
the Parties, from the Beginning of the World un- 
til the Day of the Date of the Bond, and the Ar- 


bitrators award that one ſhall pay 10 J. to the other, 


which appears, by his Confeſſion, that he hath re- 


ceived; and if it ſhall appear within one Month, 


and due Proof thereof ſhall be made, that he hath 
received more than this, which he hath ſo confeſſed, 


then he ſhall pay that alſo ; though this laſt Part 


be void, yet the Award is good ; though it was 
objected, that all Doubts are referred, and the 
Condition is d quod fiat de Premiſſis, and fo 
they have not made an end of all Doubts ; for it 
appears, that the Arbitrators doubted of this, whe- 
ther more was due or not: But per Cur? adjudged 
good, becauſe it is not averred that this was a Doubt 
moved or ſtirred between the Parties at the Time 
of the Submiſſion ; for perhaps this Doubt aroſe 


between the Arbitrators after the Submiſſion, and 


it ſhall not be intended without an Averment, that 
this was a Doubt at the Time of the Submiſſion ; 
and this was made in majorem Cautelam by the Ar 
bitrators. 9 Car. 1. 1 Rol. Abr. 257. | 

22. If the Arbitrators reciting, That whereas 
there were ſeveral Differences between the Plaintiff 


and the Defendant, concerning a Houſe and divers 
Elms, 
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Elms, and Arrears of Rent; they, to make a final 


End of all, award the Defendant to pay to the 


_ Plaintiff 4l for all the ſaid Arrears of Rent; this 
is a good Award; for either it ſhall be intended 


that the other Matters were oiherwiſe determined, 
or, when the Award ſays, to end all Differences, it 
ſhall be intended that the 4 J. was given in Satisfaction 


of all. Between Hopper and Hachet, 16 Car. 2. 1 Lev. 


13 3 See Hard. 399. where this. Point is doubted. 
. If two ſubmit all Controverſics the 4th of 


| 5 to the Award of F. S. ita quod Arbitrium fiat 


de Pramiſſis, and J. S. makes an Award de 


Præ miſis of all Controverſies till the iſt of May, 


though here he haih not made any Award for Part 
of the Time ſubmitted, but the Award is ſhorter, 
yet becauſe it is made de Præmiſſis, it ſhall not be 
intended that there were any mean Controverſies 
between them, between the 1ſt of May and the 
4th of May, unlets this be ſhewa of the other Part, 
and therefore the Award is good enough, 1 Kol. 
Abr. 257. 

It was held formerly, that the Awarding a Thing 
not mentioned in the Submiſſion, in Satistaction of 

a Treſpaſs, Sc. ſubmitted, was not good. 
224. As where an Award was, That one ſhould. 
give his Horfe in Satisfaction, Sc. it was held, 
that the Party was not bound to perform it, 
becauſe it was out of the Submiſſion, for he may 
as well award him to give his Gown, or other col- 
lateral Matter ; but Money is Menſura rerum, and 


therefore may be 1 to be paid in Satisfaction | 


of any Thing. 9 E. 4. 
25, If two fbmit Se the hand of 7, S. of all 


Matters between them till the Submiſſion, and then 


cach of them promiſes the other to perform the 
Award, and J. S. awards, Whereas one was bound 
in an Obligation to the other (which was made after 


the Submiſſion, and before the Award) that the 
2 
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Obligee ſhould deliver up the Obligation to the 


other, in full Satisfaction of all Matters between 


them, (and awards further in ſuch Manner, that all 


was good, if the aforeſaid Award was good), though 
this Obligation be out of the Submiſſion, yet he is 


bound to perforn it, becauſe it is to be given in Sa- 


tisfaction of Matters contained within the Submiſ- 


fion; as a Horſe or Money may be given in Satis- 


faction, though they are not within the Submiſſion: 
Adjudged 15 Fac. 1. 1 Rol. Abr. 243. but the Re- 
porter makes a Quæœre of this, and ſays, That this 
is a Thing in Action between them, and out of 


the Submiſſion, and ſo not like the Caſe of the 


Horſe, unleſs the Horſe was in Diſpute between 
them after the Submiſſion, i 

26. There are Variety of Caſes in the old Books, 
where it has been held, that an Award of a colla- 
teral Thing in Satisfaction is not good, but the 
Reaſon in thoſe Caſes, is not becauſe the Thing 
awarded was not mentioned in the Submiſſion, (for 
of this there is no Doubt now), but becauſe the Party 


pad no Remedy to enforce the Performance of the 


Award; neither could the Defendant plead it bare- 
ly to any Action brought, without pleading a Per- 
formance hkewiſe. 17 E. 4. 8. a. Keilw, 121. 9 

Co. 79. 5 . N 
27. But the Law ſeems to be held otherwiſe now, 
and that an Arbitrament is a good Plea, whether 
it be of Money, or a collateral Thing, as a Hat or 
a Horſe; and the Reaſon is becauſe the Submiſſion 
is a mutual Promiſe, upon which an Action lies; 
and Performance need not be averred in either Caſe, 
for the Remedy is alike, as appears by the follow- 

ing Caſe. | | 
28. The Plaintiff brought an Action of Treſpaſs 
for an Aſſault, Battery and Wounding and the 
Defendant, as to the Ji & Armis, pleads Not guilty, 
and as to the Reſidue pleads an Award made, vix. 
2 That 
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That the Defendant ſhould provide two Fowls at 


his Manſion- Houſe in Old Bedlam in London, to be 


eat by the Plaintiff and his Friends, Sc. in Satis- 
faction of the ſaid Treſpaſs, &c. And it was ob- 
jected, among other Things, That this was not a 
good Bar wichout Execution, becauſe it was of a col- 
Jateral Thing, of which the Plaintiff could not have 
an Action; yet the Court held, that as a Submiſ- 
ſion mutual, though not by Bond, was of late re- 
ſolved to be an actual Promiſe of Performance, it 
need not be averred executed, becauſe the Party 
had a Remedy for the Thing awarded; and the 
Plea was held good. Between Boiſſoe and Baily, Trin. 


3 Ann. 6 Mod. 221, 222. 1 Salk. 76. S. C. where 


it is aid, that Powel, Juſtice, was of a contrary 
Opinion. See the laſt Section of this Chapter. 

Awarding the giving a Note, is the ſame as 
awarding the Payment of Money at a future Day, 


and is within the Submiſſion, 2 Stra. 1082. Andr. 


28, 
ECT. 


Awards muſt be made accozding to the 
Submiſſion, with reipet to the Perſons. 


A? by the foregoing Section it appears, that it 
is regularly neceſſary that the Award ſhould 
be made according to the Submiſſion, with reſpect 


to the Things ſubmitted ; ſo in this Section ic will 


appear to be neceſſary, that the Award be made 


according to the Submiſſion, with reſpect to the 


Perſons any way. concerned; and herein ic will be 
moſt proper, for Method ſake, to conſider : 


I. The 
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I. The 1crfons adtually named in the 
Submiſſion, and how the Award is to 


be made as to them. 


II. Then Copartners and others ſubmit, 
not only fo2 themſelves, but likewile foz 
others, oz fo2 others barely, how the 

Award is to be made. 


III. How far an Award, which appoints 


the doing ok a Thing by a Stranger, 
o2 a Perſon not named in the Submil⸗ 
ſion, is good oz not. 


IV. How kar an Award, wbich appoints. 


the doing of a Thing to a Stranger, be 
good o2 not. 


v. How the Award mul be made accozding 
to the Submiſſion, where there are le: 
veral Arbitratoꝛs. 


1ſt, As to the Perſons actually named in the Sub- 


miſſion, and bow the Award is to be made as 10 


them. 


1.1 F he Betis ſcilicet A. B. and C. of the 


one Part, and D. of the other Part, ſubmit 
themſelves to the Award of J. &. Ita quod, Gc. and 


he makes an Award between A. and B. of the one 
Part, and D. of the other Part, and makes no A- 


ward between C. and D. this is not good, becauſe 
the 


the Submiſſion is conditional, and it is recited in 


the Submiſſion, that there were divers Controverſies 


between them all. 14 Car. r. 1 Rol. Abr. 261. 
2. But if A. and B. of the one Part, and C. of 
the other Part, ſubmit themſelves to the Award of 
S. of all Matters between them, J. S. may make 


an Award of any Matter between A. only and C. 
though B. hath nothing to do therewith, for the 


Submiſſion ſhall be taken diſtributively. 9 Car. 1. 
1 Rol. Abr. 246. But Note, That it does not ap- 
pear that the Submiſſion was conditional in this 
Caſe, as it was in the precedent. | 
Submiſſion by Rule of Court was, of all Mat- 
ters in Difference between A. of the one Part, and 
B. and C. of the other Part, (without ſaying be- 
tween them and either of them), an Award that C. 
ſhould pay ſo much due by him to A. is good; 
for ſuch Submiſſion imports all Matters that either 
had againſt the other Jy or ſeverally. Comyns's 
| 5 547: Pl. 223 
. If A. and B. of the one Part, and C. of the 
_—_ Part, ſubmit to the Award of J. S. who a- 
wards that B. fhall pay a certain Sum of Money 
unto C. in Satisfaction of all Differences between A. 
and B. of the one Parr, and C. of the other Part; 
this is a void Award as to A. and he is not concern- 
ed therein, for the Money paid by one can be no 


Satisfaction for the other. Mich. 1655. between 


| whe and Hart, Slyle 471. 
In Debt upon an Obligation conditioned, 


That whereas the Defendant, by himſelf and his 


Son, had ſubmitted ro the Award of A. B. to per- 


form it, ſo that the Award be ready, &c. before 


the iſt of May, and if they made none, to ſuch 
Umpire as they ſhould chuſe to be made the firſt of 
June, the Defendant Pleads no Award nor Um- 


pirage ; the Plaintiff confeſſes no Award by the 


JR but fays, That the Umpire awarded 
the 
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the Plaintiff co ſeal to the Defendant three Obliga- 
tions, and the Defendant to pay to the Plaintiff 


100 J. which he had not done; upon a Demurrer, 
one of the Exceptions (and for which the Award was 


held void) was, That nothing is awarded as to the 


Son, and it ought to be to every one for ſome Part, 


or elſe ' tis void in the Whole. Mich. 16 Car. 2. 


between Bean and Newbury, 1 Lev. 139, 140. 


5. But it is clear, that if there be three or more 


Parties, and the Submiſſion is, ſo that the Award 
be made between them, or any of them, the Ar- 
bitrators may make an Award between any two of 
them, without mentioning any Thing W 
the others. See 10 Co. Oſborne's Caſe. ' 

6. So where the Defendant and bis Wife ſub⸗ 
mitted on one Part, and the Plaintiff on the other, 


ſa that the Award be made betrix them, or any of them, 


it was held, That the Award made in this Caſe 
was good, thu? no Mention was made at all of the 


W. fe. Hard. 399. 
7. If the Father and Son (the Son 10 an In- 


| fant) ſubmit to an Award (admitting the Submiſ- 


fion of an Infant, or of his Father on his Behalf, 
is void) yet the Submiſſion guoad the Father is good, 
and the Arbitrators may make an Award guoad 


| him and the other Party alone. 3 Lev. 17. | 
8. A Demand as Execurix is within the general 


Submiſſion to an Award. 2 Stra, 1144. 


2dly, When Copariners and others ſubmit, not only 


for — but likewiſe for others,. or for other. 


barely, how the Award is to be made. 


I, Though one Perſon may ſubmit for another, 


or one Copartiner may (as is frequent) ſubmit for 


himſelf and other Copartners, yet Care muſt be 
taken how the Submiſſion, as well as the Award, 
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2. If A. and B. ſubmit to the Award of J. S. 
concerning all Differences between the ſaid Parties, 


and J. S. makes an Award between A. in the Name, 


and for the Behalf of C. of the one Part, and B. of 

the other Part, viz. that B. ſhall, Sc. this is a 
void Award, becauſe Contrary to the Submilſion. 
N. Bendl. 107. 


3. If 4. and B. 1 465 a Ship, of the 


one Part, and C. and D. Part- Owners and Mariners 


of the Ship, of the other Part, ſubmit to the A- 


ward of F. S. of all Matters concerning a Prize 
taken by Repriſal, and A. and B. enter into an 


Obligation to perform the Award, and F. S. awards, 


That 4. and B. the Merchants, ſhall pay 1000 J. to 
C. and D. for the Uſe of them and the Reſidue of 


the Part-Owners and Mariners; this is a good 


Award ; for if A. and B. do not pay the Money, 
the Part-Owners and Mariners may have an Action 
of Debt againſt them, in as much as all have ſub- 
mitted to the Award; and if they pay the Money 


to C. and D. to the Uſe of them and the Reſidue 


of the Part-Owners and Mariners, tho* it be not 
limited how much each one ſhall have, yet in 
as much as they have jointly ſubmitted, ic may 


be jointly awarded to be paid to them; and 


9 


though it be to be paid to C. and D. for the Uſe 


of them and the Reſidue of the Part-Owners and 
Mariners, and though it was objected, . That the 


Reſidue of the Part-Owners and Marines had no 
Remedy for their Part but by Action; yet this is 
a good Award, for it is a good Award, to award 
that one ſhall enter into an Obligation to pay a 
Sum, which is but a Thing in Action; and the reſt 


of the Part-Owners and "Mariners. may have Re- 


medy, at leaſt in Chancery, againſt C. and D. if 


not at Common Law. Between Woed, Cc. and 


_ Thompſon, Sc. Mich. 24 Car. 1. 1 Rol. Abr. 249. 
4. If one Partner, on the Behalf of himſelf and 
the other Partner, ſubmits, Sc. and Promiſes 
n : | to 
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to perform the Award, and thereupon the Arbitra- 
tor awards them to pay Money, though the other 

Partner is not bound hereby; yet he that ſuhmitted, 
Sc. for himſelf and his r moſt perform i * 


2 png 227, 228. 


If there be a Controverſy for a certain Thing 


ee A. and B. of the one Part, and C. D. and 
E. of the other Part; and C. in Conſideration of 
6 d. given him by A. and B. ſubmits the Matter for 


himſelf and D. and E. and aſſumes to ſtand to the 


Award; and A. and B. ſubmit of the other Part; 
and the Arbitrators award that C. ſhall pay ſo much 


to A. and B. in Satisfaction of the Controverſy; this 
is a good Award, and C. is bound to perform it, 


though it concerns Two, Strangers to the Submiſ- 
ſion, for C. bach undertaken for them. Hill. 14 
Fac. 1. between Bullock and Dalby, 1 Rol. Abr. 


244. 


As there may be ſeveral Parties to an Arbitration, 
ſo they may be jointly bound, though in ſeveral 
Bonds, as appears by the following Caſe. 

6. As, if there be a Controverſy concerning cer- 


tain Lands, between A. B. and C. and thereupon A. 


of the one Part, and B. and C. of the other Part, 
ſubmit to the Award of J. S. and thereupon 4. 
binds himſelf in an Obligation of 1000 J. to B. and 


C. with Condition to perform the ſaid Award of 


F. S. touching this; and B. and C. becauſe they 
would not be bound the one for the other, enter 


into ſeveral Obligations of 1000 J. a- piece to A. 
with ſeveral Conditions, for the Performance of the 


Award of the ſaid F. S. and the Arbitrators award 
that A. ſhall make a Releaſe of all his Right in the 
Land to B. and C. and in Conſideration thereof B. 
and C. ſhould pay 300 J. to A. in an Action of 


Debt by 4. againſt B. upon his Obligation for 
Non · performance of the Award; this is a good 


Award; and Breach aſſi 228 chat nec B. nec C. 


paid 
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paid the 300 L. at the Time appointed, according to 
the Award; all this Matter being diſcloſed in 
Pleading; for upon all the Matter ſhewn it appears, 
that C. is no Stranger to the Award; for he and B. 
ſubmicted themſelves jointly; and though they 
entred into ſeveral Obligations, yet this did not 
make C. any Stranger to the A Rr Between Has 
Hais, Cro. Car. 433. 

And note, That when ever one. Perſon abel 
for another, it muſt carefully be obſerved, that 
whatever is awarded to be done, muſt appear to be 
for the Advantage of the Perſon for whoſe ae 
the Submiſſion was. 

As upon a Submiſſion by A. fon himſelf on the 
one Part, and B. of the other, on the Behalf of C. 
the Arbitrators awarded, that B. on the Behalf of 
C. ſhould pay unto A. 300] and that A. ſhould 
execute a general Releaſe unto B. and it was held, 
that this Award was void, becauſe there was no- 
thing awarded on the Part of C. who was the 
Principal Perſon concerned, for the Differences 
were between him and A. and therefore the Award- 
ing that A. ſhall releaſe to B. ſignified nothing, for 
C. will, notwithſtanding ſuch Releaſe, continue li- 
able to the Demands of A. Trin. 9 W. 3. between 
Bacon and Dy, Carth. 412. | 


3dly, How far an Award, which appoints the 
doing # a Thing by a Stranger, or a Perſon not named 
in the Submiſſion, is good, or not. 


1. We find it often faid in our Books, * 
where an Award appoints a Thing to be done by a 
Perſon who is a Stranger to the Submiſſion, that 
the Award is void; tho? this be regularly true, yet 
it has been held to be no otherwiſe ſo than with this 
Diſtinction, viz. where the Party has no Remedy 


to FORE the TO" or — the Stranger is ” 
0 
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do a judicial and not a miniſterial A& ; for in both 
the laſt Inſtances, the Awards made, and appoint- 
ing a Thing to be done by, a Stranger, have been 


held good, as appears by ſeveral Caſes. 
2. If the Arbittators award, that one of the 


Parties ſhall procure a Stranger to do a Thing, and 
he hath no Means by Law to compel the Stranger 
to do ir, the Award is void; but if he hath any 
Means to compel the Stranger to do it, either by 

the Common _ or in Chancery, he is bool 
_— 17 E. 4 

3. It the Co be to ſtand to the Award, 
Se. and the Award is, that one ſhall pay 15 J. to 
the other, and J. S. a Stranger, ſhall enter into an 
Obligation to pay it at a certain Day; this Award 
is void as to the Entry into an Obligation by a 
Stranger, and the Obligor is not bound to perform 
it, becauſe i it is out of the Submiſſion, and the Party 
cannot by Intendment procure J. S. to enter into 
ſuch an Obligation. Between Moor and Beeale, 
10 Co. 131. 

4. If a Submiſſion be touching a Title of Land 
8 A. and B. and the Arbitrators award that 
A. and his Wife, and Son and Heir apparent, by 
the Procurement of A. ſhall paſs ſuch Aſſurance of 
the Land to B. as B. ſhall require, this is a void 
Award as to the Wife and Son, becauſe they are 
Strangers to the Award. Between Barney and Fair- 
child, 13 Car. 1. 1 Rol. Abr. 248. | 

5. If there be an Award that one ſhall acquit the 
other of an Obligation of 200 J. in which they are 
bound to B. for Payment of 1051. this is a good 

Award; for though he cannot compel B. being a 
Stranger, to deliver up the Obligation, or to make 
2 Keleaſe by the Common Law; yet if the Obli- in 
gation was not forfeiced, he might pay the 105 /, no 
co B. at the Day, and this would acquit the other; en 
and if the Obligation was n. yet he might Bu 
| Pay 
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pay the Penalty to B..and fo acquit the other; or 


he might on Satisfaction given compel B. in a 


Court of Equity, to deliver up the Obligation, or 


to make a Releaſe. 15 Car. 1. between Barſey and 


Clipſham, 1 Rol. Abr. 242. 


But note, That though regularly that Part of the 


Award, which appoints a Thing to be done by a 
Stranger, and for which the Party has no Remedy 


to compel him, be void, yet it ſhall he good as 10 


himſelf. 1 | | 
6. As if the Condition of an Obligation be, to 
perform an Award, and the Award is, that the 


Obligor and a Stranger ſhall pay to the other Party 
10 l. though this is void as to the Stranger, yet it is 


good as to the Obligor, and he is bound to per- 


form it. Between Gray and Wicker, 1 Rol. Abr. 


244. . 

7. If in Debt upon an Obligation, conditioned 
for the Performance of an Award, the Defendant 
ſhews, that the Arbitrators did make an Award, 
that the Defendant, before ſuch a Day, ſhould pay 


to the Plaintiff 1007. or otherwiſe ſhould procure 
one A. being a Stranger, to be bound to the Plain- | 
tiff for the Payment of 12 J. per Annum to the Plain- 
tiff for his Life; and the Defendant pleads, that 


he hath performed the ſaid Award; and the Plain- 


tiff replies, that- the Defendant hath not paid the 


faid 100 J. without ſaying, nor hath procured A. 
Sc. yet this is a good Replication, for the Award 
as to that Part is meerly void, and therefore the 


Plaintiff need not take Notice thereof. 29 Eliz. | 


between Wilmen and Oldfeild, 1 Leon. 304. 
8. So, if the Award be, that the Defendant, 
together with a Stranger, ſhall enter into a Bond; 
in the Aſſignment of a Breach, the Plaintiff muſt 
not ſay, that the Defendant and a Stranger did not 
enter into a Bond. By three Judges againſt Two. 
But the other Two held that the Plaintiff ſhould 
c 8 have 
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have ſhewn the whole Award, and thereupon the 
Law would have adjudged one Part void, and not 


; 
k 
F 
= 
[ |! * 
| 43 


Rep. 46. 


— wn nn 
— — — —— — — 
— * 9 


AAA» 5 „„ 
Sa 


nn 7 Pe OY Yor Oe LET — * - _ 7 a. 
A 79 PT B * * : 
' 


to have been done. Vide 1 Godb, 165. 2 Rol. 
9. An Award that one ſhall be bound with 
Sureties, is void as to the Sureties. 18 E. 4. 23. 
10. In an Aſſump/it to perform an Award, by 
which the Arbitrator awarded the Defendant ſhould 
be bound with ſufficient Surety to the Plaintiff, for 


the Payment of a certain Sum of Money, and for 


Breach aſſigns, that the Defendant did not become 


bound to the Plaintiff modo & forma, as was award-, 


ed; and upon Dcmurrer it was * 
though the Award was void as to the 


the, Breach well affigned, that he did not become 
bound; and the Modo & forma only ſhall relate to 
bimſelf, and not to the Surety. Paſch. 23 Car. 2. 
between Coke and Fhorwood, 2 Lev. 6. 


11, In an Aſſumpſit it was recited, that ſeveral 
Differences had been between the Plaintiff and De- 
fendant, (but does not ſay touching what Matters 


they were in Difference), which were ſubmitted to 
the Award of J. S. who did award de & ſuper Pre- 


milſis, that the Defendant ſhould pay the Plaintiff 


30/. in Satisfaction of all Sums due to him out of 
the Eſtate of one -H/oolly. After Verdict for the 
Plaintiff, Judgment was ſtaid; but at laſt, after 
divers Motions, Judgment was entred for the Defen- 


dant, becauſe it does not appear that the Defendant 


is Executor, Adminiſtrator, or Truſtee for Woolly ; 
it does not appear he had any Thing of Y/oolly's, 
or that he ſubmitted on Behalf of him, and ſo no 
Conſideration why he ſhould be charged for the 


| Eſtate of Holly. Between Adams and Statham, 


Mich. 30 Car. 2. 2 Lev. 235. en, 
12. An Award, as has been before obſerved, 


may be good, though a Thing is to be done by a 


I Stranger, 


d. that 
inding of 
Surety, (was good as to the Defendant himſelf, and 


* —— ar _—_— oe A 


Vc 


of lis Counſel; t 


Arbitrators, upon Advice with Coun 


Stranger, where ſuch Stranger is uſed as an Iuſtru- 
ment, or is to do a miniſterial Act; but it cannot be 
a judicial Act, for then it would be void. 
13. As if an Award be, that one ſhall pay 107. 
to the other, and in Surety of Payment he ſhall be 
bound in an Obligation to the other, by the Advice 
dunfe Fs is good, for it is incident and 
pur ſuant, that his Counſel ſhould make the Pay- 


* 


ment ſure. 19 E. 4. 1. 


0 * 


14. So if there be an Award, that one Parcy | 


ſhall pay 167. to the other, and that the other ſha 
make a general Releaſe, as fully and beneficially as 


Connfel ſhall adviſe; this is a. god Award; for 


the Counſel hereby hath not any Power to do a 
judicial Act, but a miniſtertal only; for the Arbi- 


trator hath directed the Extent of the Releaſe, ſci- 
licet to be general, and the Counſel are only to make 
it as ſtrong in Law as they can. Trin. 1650. be- 


| tween Cater and Startut, 1 Rol. Abr. 241. 


15, An Award to pay 20 J. for a Horſe, if J. S. 
ſhall fay it is worth ſo much, is good, becaufe a 
miniſterial Act only is referred to J. S. per two 
Judges. 2 Rol. Rep. 214. but quere, and vide 


Palm. 147. where it is ſaid to be a judicial Act. 


16. Bur in Debt upon an Obligation, condition- 
ed for the Performance of an Award to be made, 
Sc. the Plaintiff ſhewed an Award, that the De- 


| fendant ſhould releaſe all Actions, Wc. ut 1alis ad- 
viſaret, Ic. and it was adjudged to be a void Ar- 
birrament to refer it to the Act of another, who 
was to do a judicial Act; and that therefore the 


Defendant is not bound to perform it. Between 
Emery and Emery, 41 Eliz. Cro. Eliz. 726. 3 
17. So an Award, that one of the Parties ſhould 
leave ſo many Trees for Houſe- bote, Oc. as the 
ſel at the next 

Aſſizes, ſhould appoint, is void; but ole, that in 
this laſt Caſe it is not ſaid to be void upon the Act, 
| H 3 = which 
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which is to be done by a Stranger; but becauſe the | 


Arbitrators cannot 8 any future Power to them- 


ſelves. Cro. Fac. 3 


18. An Award | 4 pay ſuch Coſts as a Prothono- 


tary ſhall tax, is good. 1 Sid. 258. 
19: An Award that one of the Parties ſhall ſur- 


render his Copyhold into the Hands of Two of the 


Tenants of the Manor, who ſhall preſent it, &c, 


is a good Award, tho' done to Strangers, who are 


not compellable, becauſe they are to be uſed but as 
Inſtruments. Mich. 13 Fac. 1. between Coote and 


Pooh, 1 Rol. Abr. 247. 


20. So it is a good Award, that one of the Par- 


ties ſhall make a Deed of Feoffment, with a Letter 


of Attorney, to J. S. to make Livery, for then 
J. S. is to be uſed but as an Inſtrument, 1:9. 

21. So an Award, that one of the Parties ſhall 
levy a Fine before the Juſtices de Banco, before 
ſuch a Day, is good ; though this cannot be done 
without the Act of the Court. 19 E. 4. 1. 
22. But it is ſaid, that if the Award be, that 
one ſhall command the Juſtices de Banco, to make 
him levy a Fine before a certain Day; this is void, 
AT it is not in his Power. id. 

3. And as the Arbitrators cannot award that a 
S: "tf ſhall do any one judicial Act; a fortiori 
they cannot award that the Parties ſhall ſtand to the 
Award of another, 8 E. 4. 11. a. | 

24. But if a Stranger had made an Arbitrament 
before between the ſaid Parties; an Award to ſtand 
to ſuch an Arbitrament of the Stranger is good, 


395 H. 6. 10. 


Neither can the Arbitrators reſerve tothem- 


Pins 4 a Power after the Time allowed them is ex- 


plred, to do a judicial Act; for when the Time 
allowed them to make their Award is expired, they 
are 38 much Strangers as 257 other Perſons. 


It 
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It is ſettled that Arbitrators cannot proceed on a 


Referench, after they have once named an Umpire; 
for then their Authority ceaſeth, tho' the Time for 


making the Award is not expired. Rep. of: Prafice 


| 8 B. 1160 
But the Appointment of an Umpire before their 
own Time for making an Award is expired, oy : 


be good: As in the Caſe of Doyley and Pitſoe. 
Action of Debt was brought upon a Bond, ry 
tioned that the Parties ſhould ſubmit to the. Award 


of two Arbitrators, provided they made their Award 


on or before the 13th of March next, and if they 
made no Award, then that they ſhould appoint an 
Umpire before the 17th of the ſaid March. The 
Defendant pleaded, that no Award was made on or 


before the ſaid 13th Day of March; but that they 


did, before the ſaid 17th of March, to wit, upon 


the 11th, chuſe and appoint an Umpire, who had 


made an Award. By the Court : There' are no 
Words, which by any Conſtruction can be intended 
to limit or circumſcribe the Election of an Umpire 


till after the 13th of March. The plain Senſe of 
the Submiſſion is, that they ſhould make their A- 
ward by a certain Day ; or in caſe they did not 


make it, or could not agree, that then they ſhould 


nominate an Umpire, And they ſaid, the Court 
bas not been nice in conſtruing the Time of the 
Umpire's Appointment, provided it was ſoon. 

enough for him to make his Award. Burn's 2 


800 119. 


4thly, How far an Award which appoints the Do- 


ing of a Thing to a Stranger, be good, or not, 


1. Awards have been ſaid to be void, as much 
when an Act was to be done to a Stranger, as by a 
Stranger; but as by the foregoing Caſes it may be 


ſeen, that where the Stranger was compellable, or 


H 4 ulcd | 
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* uſed only as an Inſtrument, or to do a miniſterial 


Act only, the Award was good z ſo in the following 
Caſes it will appear, that awarding a Thing to a 


Stranger, if the Party to the Submiſſion has any 


Benefit by it, the Award may be good. | 
2. If an Award be 10 pay a certain Sum of Mo- 

ney to a Stranger, who is out of the Award, it is 
void. Moor and Beedle, 10 Co. 131. | 

3. If a Condition be to ſtand to the Award, Ge. 
nl ihe Award is, that one ſhall aſſure Lande to 
the other and his Wife, where the Wife is a Stranger 
to the Submiſſion; he is not bound to perform this 
Award as to the Wife. 1 Rol. Abr. 243. 

4. If A. and B. ſubmit to the Award of 7. S. 


* awards chat the Servant of A. ſhall pay Money 


to the Servant of B. this is a void Award, for the 


Servants of both are Strangers to the Submiſſion. 


18 Eliz. between Dudley and Mallery. 3 Leon. 62. 

5. But if the Award be, that A. ſhalſ pay Money: 
to the Servant of B. this is a good Award, for A, is 
a Party to the Submiſſion. 14. 


6. But guere, Whether in this latter Caſe it muſt: ; 


not appear by the Award, that B. ſhall receive it, 
tothe Uſe of his Maſter ; and ſee N. Dyer 242. 

7. If J. S. and F. D. are bound in 20 l. at my 
Requeſt, and the Requeſt of . N. and after there 


is a Coutroverſy between us Two, which of us ſhall 
pay this Money, among other ſuch Bargains between 

us; upon which all Matters in Controverſy are 
| ſubmitted to Arbitament; and the Arbitrator a- 


wards that I ſhall pay one Moiety of the Money, 


with the Uſe, and W. N. the other Moiety to the 


Obligee ; this is a good Award, though he be a 


Stranger to whom it is to be paid, by thoſe who 


ſubmitted themſelves; for here appears to be an 
Advantage to the Parties. 16 Fac, 1. between Eray 


and Gray, 1 Rol, Ar. 247. 


8. If 


24 
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8. If A. and B. for themfelves, and the Wife of 
B. ſubmit to an Award, the Arbitrators may Award 


that 4. ſhall pay Money to B. and his Wife, becauſe 


the Conttoverſy did ariſe by Reaſon of the Wife. 
March 78. Adjudged, and affirmed upon a Writ 
of — An Award that Money ſhould be paid 
to the Mother of one of the Farties, was held an 
Advantage. 1 Salk. 74 

9. In Debt upon an Obligation, condone to 
perform an Award, the Plaintiff ſeis forth the A- 
ward, ſcilicet that the Defendant ſhould make an 
Eſtate for Life of certain Lands to the Plaintiff, 
Remainder to J. S. to which the Defendant demur- 
red; and it was held, that the Award, as to the 
particular Eſtate, was good, though void as to the 


Remainder, which was to be made to J. S. he be- 


ing a Stranger. Hill. 42 Eliz. between Breſion and 
Prat, Cro. Elix. 758. 

10. If among other Things it be awarded, that 
one of the Parties, before che Mayor of 7. and three 
others, ſhall make an Acknowledgment that he hat 
done ſuch Injuries to the other Party; this is a void 


Award, becauſe the Mayor and the three others are 
Strangers to the Submiſſion; and there is no Means 


to compeſ the Mayer and the three others to meet. 
Mich. 12 Car. 2. between Spignure! and Jene, 
1 Sid. 12. according to the better Opinion of the 
Book, though Juugment is ſaid to have been given 
for another Reaſon. 


11. But if the Award be, that one of the Parties 
ſhall make his Acknowledgment, &c, before the 


Mayor of T. only; this is a good Award; per 
Bridgman and Tyrril cont? Hyde. 

12. In Debt upon a Bond conditioned, that A. 
and B. ſhould perform an Award, the Defendant 
pleaded no Award made; the Plaintiff ſet forth an 
Award, which was, that A. ſhould pay B. 50 J. 


and chat 4. ſhould ,'ß s Pardon in ſuch —2 
an 
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The Compleat Arbitratoz. 
and in ſuch Place, as B. ſhould appoint; and that 
then each Party ſhould Seal mutual Releaſes: And 
the Court held this naught; for the Arbitrator was 
to determine, and not to make B. his own Judge 
in his own Cauſe; and though the Time and Place 
be but Circumſtances 3 yet in this Sort of Satisfac- 
tion they make the moſt conſiderable Part. 10 Will. 
3. between Glover and Barrie, 1 Sakk. 71. | 

But note, That there was no Objection made 
as os the. Mayor's ny a rs of in _ aſt 
Caſe. | 


51 "Ig How. n muſt be made accoriding 


to'the Submiſſi ion, where there are ſeveral Arbitra- 
lors. 


a If two Men ſubmit themſelves for all Matters, 


Sc. to the Award of certain Arbitrators, to be made 
before a certain Day; and if they do not make any 


Award- before the Day, that then they ſubmit to the 
Ordinance and Judgment of J. S. If the Arbitra- 
tors made an Award of Part of the Things ſub- 
mitted, and of Part not, the Umpire cannot make 
any Award of this Part, of which the Arbitrators 
have made no Award; becauſe he hath no Power 
given, but upon the Arbitrators making no Award, 
39 H. 6. 10. | | 

2. But if the Submiſſion be, that if the Arbitrators 
make no Award of the Premiſſes, or of any Parcel 
thereof, then the Umpire ſhall have Power to make 
an intire Award, or of the Parcel which remains, 
as the Cate is; in this Caſe the Arbitrators may 
make an Award of Parcel, and the Umpire of the 
Reſidue, becauſe this is expreſly ordained. 39 H. 6. 
11. 5. 

If the Condition: of an Obligation be, to 
and to the Award of A. B. C. and D. ita quod 
the ſaid Award before ſuch a Day be made in Wri- 

ting 


The Compleat Arbitratoz. 
ting by the ſaid A. B. C. and D. or any Two of 
them, under their Hands. 

Arbitrators, without the reſt, may make an Award; 


for though by the firſt Part they are bound to ſtand 
to the Award of thoſe Four; yet their Power is 


divided by the ſubſequent Words, and the id quod, 


Sc. is but an Explanation of the Condition, and 
the Whole makes but one Sentence. Paſch. 9 Fac, 1. 
between Sallows and Girling, Yelv. 203. adjudged 
wu Demurrer. 

. In Debt upon an Obligation, the Condition 
. to ſtand to the Arbitrament and Order of Four 
ſuch Perſons, naming their Names, Sc. ſo as the 
ſame Award. be made and delivered up in Writing, 
under the Hands and Seals of the. Four, or any 
Three of them ; the Defendant pleaded no Award, 
and the Plaintiff ſhews, that Three of them made 
an Arbitrament under their Hands and Seals, and 
ſhews what, and aſſigns for Breach, the not pay- 


ing a certain Sum of Money, which they arbitrated 


to be paid: Whereupon the Defendant demurred, 


pretending this Arbitrament to be void, becauſe it 
was not made by all the four Arbitrators; for the 


arbitrative Authority is given to them all Four, and 
not unto Three of them, and the Words, So as the 
ſame be made and delivered under the Hands and 
Seals of them, or any Three of them, doth not alter 
the Authority, but that they ought all to make it; 
nor is it good if it be under the Seals of Three of 
them 3 and to that Opinion the Court at firſt in- 
clined; but afrer ſeveral Arguments it wes held, 

that the Arbitrament was good; for every Part of 
the Condition being weighed, the Intent appears, 
that it ſhould be ſufficient if Three of them made it: 
And although the Words at the Firſt are to them 
Four jointly ; yet that is ſufficiently disjoined after- 


wards by the Words, So as the ſame be made and de- 
* 5 any Three of them; and an Authority may 
be 


c. any Two of the 


ö Fe 

- . 

% oy 
N a FP: 


108 


The Cvmſie6r Arbitrator. 


be well divided, though an Intereſt cannot; and 
this Judgment was affirmed in the Exchequer-Cham- 
ber. Paſch. 14 Jac. 1. between Berry and Penring, 


w_ Fac. 399, 400. | 
SE 0 T. IV. 


Awards muſt be made according to the 


Submiſſion, with Reſpe# to the Baking, 
Signing and Sealing, Delivering, and 
other Circumſtances. 


8 there are Variety of Caſes which fall under 
this Section, and as theſe Parts of the Award, 
though they ſeem but Circumſtances, have occa- 
foned as many Doubts and Debates as any relating 
to the whole Learning of Awards; it will there- 


fore be neceſſary, as in the W Section, to 


conſider them ſeparately in the following Order: 


I. As to the Time and Manner of ma- 


king Awarding Releaſes, &c. how the 
Award muſt agree with the o_ 
ſton. 


II. as to the Sigulng and a 


III. 48 to the Date and Delivery. 


IV. Concerning the Appointing of a Place, 
Demand, Tender and Refuſaf, and 
other Circumſtances. 


1ſt, 


Abe Compleat Arbitrato;, 


1ſt, As 10 the Ti ime and Manner if * Award- 


ing Releaſes, &c. How ibe Hard wn agree with the 


Submiſſion, 
1. A? to the Time of Making the Award, it is 


abſolutely neceſſary, that it be made within 


the Time allowed the Arbitrators by the Submiſſion ; 


for if they make an Award before their Power com- 


mences, or after it is expired, or after either of the 
Parties have revoked, it is abſolutely void. 
2. It may be made on any Part of the Day on 


which the ha of Submiſſion bear Date; alſo it 
may be made the“ Night before the Time is ex- Cro. Eliz. 
pired; and though it has been doubted, whether 676. 


it could be made in the Night- time, yet it has been 
reſolved, that being a judicial Act, it may; but at 
muſt not be made ſo as to prevent all the Parties to 


the Submiſſion from being preſent ; for if it be 
made in the Night-time, and no Notice proved to 
have been given to the Parties, it will be an Argu- 


ment of Partiality in the Arbitrators. 
3. If Two ſubmit all Debts, Treſpaſſes, and 
other Things, ita quod the Award be made before 


ſuch a Day; if the Arbitrators make an Award of 


Debts at one Day, and of Treſpaſſes at another 


Day, and of other Things at another Day, though 


they are all before the Day appointed, yet this is 
not a good Award as to the Two laſt Awards, be- 
cauſe they have Power to make but one Award. 
39 H. 6. 12. 

4. But the Arbitrators may at one Day confider 
one Point, and at another Day another, and at a 


third Day the third Point, and then give one 


Judgment upon all the, Poinis; ſo that the Judg- 
ment ought. be be one, and not ſeveral. 39 H. 6. 


12. 
5. 
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5. If Two ſubmit themſelves to the Award of 
J. S. ita quod fiat before Michaelmas, and the Arbi- 
trators award that one ſhall pay 5 l. to the other for 
ten Loads of Wood, and awards ſeveral other Mat- 
ters for other Things; and after this, if he that is 
to pay it can diſprove, or better prove the Payment 
of any of the ſaid Sums before them, or any of 
them, before the ſaid Feaſt of Michaelmas, then fo 
much as is proved ſhall not be paid at the ſaid Feaſt ; 
this -is a good Award; for the firſt Part is good, 
and ſo thereby the Authority of the Arbitrators 
ended, and then a Reference to Proof or Diſproof 
is meerly void. Paſch. 16 Zac. 1. between Beckwith 
and Warley, 1 Rol. Abr. 250, | 
6.. If an Award be made touching certain Cans | 
rans, that if the Defendant can, before the 20th 
Day of December, make it appear that the Currans 
were delivered to the Plaintiff, that then the Arbitra- 
tors ſhouid make a further Award within fourteen 
Days after, if they can agree, otherwiſe J. S. as 
Umpire, ſhould conclude it within ſeven Days, and 
that the Plaintiff and Defendant ſhould ſtand to 
the Award of the Arbitrators, if they make any, 
or of the Umpire, Sc. and if the Defendant, be- 
fore the ſaid 2oth of December, do not ſhew any ſuch 
Tettimony, then the Arbitrators award that the 
Plaintiff ſhall not pay for the Currans, but ſhall be 
free from any other Claim; ac etiam Arbitratores 
arbilrali fuerunt quod Defendant ſhall pay 19 J. 12 5. 
before the firſt Day of January after, / Nullum al- 
terius Arbitrium fieret for the Currans before the 
ſaid Time; this Award is void, though it be aver- 
red that no other Award was made before the ſaid 
iſt of January, for the Award, that if it be made 
appear, Sc. they, will make an Award, or make 
an Umpire, is void; for they cannot make an A- 
ward by Parcels, nor make an Umpice; and then 


the Jaſt Clauſe, that the Defendant ſhall pay 194. 
74 
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12 5. if no other. Award is made before the firſt of 
January, hath Dependance on the firſt Part of the 


Award, which was void ; and it was not intended 


that the Defendant ſhould pay the Money, if the 


Arbitrators or Umpire made any Award before; 
and if they had made any Award, this had been 
void. Mich. 9 Car. 2. between Brown and Dalton, 


1 Rol. Abr. 250, 251. 
7. If the Condition be to ſtand to the Awad of 


J. S. of all Matters depending till 29th of January, 


Sc. ita quod, Sc. and the Award recites, That 
whereas there were depending the ſaid 29th of 
January divers Matters, Sc. and he awards de & 


x ſuper Premifſi s of all Matters till the 28th of Fanuary, 


yet this is a good Award; becauſe it does not ap- 
| pear that any Matter was depending the ſad 29th 


Day of January, which was not depending before 


the ſaid 28th Day of Zanuary and therefore, without 
Special Matter ſhewn, it ſhall be intended a good 
Award, with the ſaid Averment de & ſuper Pre- 


miſſis. Trin. 7 Car. 1. berween Ward and Unwin, 


Cro. Fac. 216. 


8. If two ſubmit all ad ies the 4th of 
May, to the Award of J. S. ita quod Arbitrium fiat | 


de Premiſſis, and J. S. makes an Award de Premiyis 
of all Concroverſies till the 1ſt of May, though here 


he hath not made any Award for Part of the Time 


ſubmitted, but the Award is ſhorter ; yer becauſe 
it is made de P remiſſis, it ſhall not be intended that 
there were any mean Controverſies between them, 
between the firſt of May and the 4th of May, unleſs 
this be ſhewn of the other Part; and therefore the 
Award is good enough. 1 Rol. Abr. 257. 

If two ſubmit themſelves to the —ç of F. &. 
for the Title of certain Copyhold Land, and J. S. 
awards, That one, ſcilicet A. ſhall pay to the o her, 
ſcilicet B. 6. l. upon the 21ſt Day of May, and 6 l. at 
Michaelmas next enſuing, and that B. ſhall releaſe 


a 
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to A. all his Right in the Copyhold fuper Pred die 
Mati, omitting vice/mo, and awards over, that he 


ſhall make further Aſſurance within three Days af- 
ter, Oc. this is a void Award, for the Award for 


making of the Releaſe ſuper Prad primo die Mai 


is void, there being no ſuch Day before mentioned; 

and it appears, that the Releaſe at the ſaid Day, 
ſnould be the principal Conſideration on his Part 
who ought to make it; and then the reſt of the 
Award for further Aſſurance, which is good, is not 


- ſufficient, this being but Part of the Conſideration, 


and award of his Part. 1 Rol. Abr. 254. 

10. It is expedient to mention in the Award, the 
Time and Place in which it was made, though it be 
not ſo provided by the Submiſſion; but if the Sub- 
miſſion requires it, it is abſolutely neceſſary. 

11. But the Plaintiff need not ſet forth in his 
Declaration, the Time and Place in which the Sub- 
miſſion or Award was made; but if the Defendant 
denies either, the Plaintiff may reply, that the A- 
ward or Submiſſion was made at ſuch a Place, c. 
2 Brownl. 137. 

12. But if an Award is pleaded i in Bar of a Treſ 
paſs, a Place muſt be laid where the Submiſſion was 
_ Cro. Eliz. 66. 

As it is neceſſary that an Award would make 
a Goal End of all the Matters in Controverſy, and 
as the Arbitrators always thought that it could not 
be better effected than by awarding mutual Releaſes 
to be given, they have ſeldom omitted, after other 
Things awarded, to order, that each Party ſhould 
give as genera! Releaſes as could be framed ; and 
thoſe general Releaſes, where there were Demands 
on both Sides, being held advantageous to each 
Party, were thought (as in Truth they are) the moſt 
expedient Means for putting an End to the Contro- 
verſy, being both Final and Beneficial to the Par- 
ries, 
| 14. But 
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14. But notwithſtanding the Expediency of 


awarding Releaſes; they ſometimes have been the 
Occaſion of that Strife which they were deſigned 
to prevent, which was chiefly occaſioned by the 
Arbitrators awarding Releaſes to the Time of the 
Award, or to the Time of making the Releales, 
which uſually took in more Time than was ſub- 
—— 
But now this Matter ſeems to be as well ſet- 
* AS any Thing relating to Awards, though it 


has occaſioned as many Debates, as well as contra- 


dictory Reſolutions. 
16. At firſt indeed it was held, that awarding 


2 Releaſes to the Time of the reed was void, as 


comprehending more Time than was ſubmitted, 
and therefore not made e e to the Submiſ⸗ 


ſion. 


ſhould alledge that no new Matter did ariſe betwixt 
the Submiſſion and the Award, which if he had 
done, it would be good, unleſs the Defendant 
took Iſſue upon it, and it was found for him. 

18. But ſoon afterwards it was refolved, That 
the Plaintiff need not alledge that any new Matters 


did ariſe, but that, if in Truth there were any, ie 


was incumbent on the Defendant to ſhew it. 


19. And it has been frequently reſolved, That 


where the Arbitrators award general Releaſes, 
without mentioning apy Time, it ſhall be to the 

Time of the Submiſſion only. 

20. And now it is clearly held, that though the 

Arbitrators award general Releaſes to be given to 


the Time of the Award, yet the Award ſhall be 


; _ and that upon a double Account. 
. iſt, Becauſe no new Cauſe of Action ſhall 


be 5 to have ariſen between the Time of 
the Submiſſion and Award, if it be not ſhewn by 


the Defendant, | 
I „Vin 


17. Afterwards it was held, That the Plaintiff 
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22, 2dly, Becauſe that a Releaſe: to the Time 


of the Submiſſion is a good Releaſe, in Purſuance 
of the Award, and this latter ſeems: to be the 
beſt Reaſon; for a Man might have a Cauſe of 


Action accrue to him between the Submiſſion and 
Award,. and not know of it; and it were hard to 
put him under a Neceſſity of releaſing it; and the 
Reaſon why a Releaſe to the Time of the Submiſ- 


ſion is held good, is not becauſe it ſhall be intend- 
ed to be the Meaning of the Arbitrators that it 


ſhould be ſo, but it is rather a Controlling of their 
Meaning, as far as it is void by Conſtruction of 
Law. | 

But though the Law ſeems to be thus ſettled as 
to this Matter, yet as it is deſigned in this Trea- 
tiſe, to mention all the Caſes reported concerning 


Awards and Arbitraments, I ſhall inſert the Caſes. 
themſelves which wairant the above Obſervations, 


that the Reader may be the better able to Judge of 


_ | 
3. If the Condition of an Obligation be to per- 


| —— an Award of all Actions between them, and 


the Arbitrators make an Award, That one ſhall 
make a Releafe to the other of all Actions till the 
Day of Award made, which was after the Submiſ- 
fion; this is a void Award, becauſe it eomprehends 
more Time than was. ſubmitted ; for by the Sub- 
miſſion ſuch Actions only which were then between 


them were ſubmitted, and this is intire, and there- 


tore the Obligor is not bound to perform it. Be- 


' . tween Yanlore and Frille, 14 Jac. 1. 1 Rol. Abr. 


242. 

24. If an Award be made de & ſuper Premiſſis, 
in Manner following, ſcilicet That one ſhall pay 
40 5. to the other, and that the other ſhall make a 


general Releaſe of all Matters till the Award made; 


this is void äs to the Releaſe, becauſe it compre · 


hends more Time than was ſubmitted; and it is 


2 | like wiſe 
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likewiſe void for all; for it cannot be intended 


that the 40s. ſhall be paid in Satisfaction of all 


Matters, for it may be paid in Part df Satisfaction; 


ſo that this, together with the general Releaſe, is a 


good Diſcharge ; for the Arbitrators intended that 
the Releaſe, with the Money given, ſhould be a 
Satisfaction for all Matters between them, and not 
the Money without the general Releaſe. 15 Fac. 1. 
Poph. 134. 

1 235 It two ſubmit the uſt of May all Matters 
between them, and the Award is, That one ſhall 


pay to the other 205. in Satisfaction of all Matters 


between them till the Time of the Award made, 
which was the 4th Day of May, though this com- 
prehends more Time than was ſubmitted, yet be- 


cauſe it ſhall not be intended that there were any 


mean Matters between the Submiſſion and Award, 
unleſs it be ſhewn of the other Part, the Award is 
good. All. 85, 86. But my Lord Noll, in his 


Abridgment of this Caſe, is not ſatisfied with the 
Reaſon here given, although he ſays the Court re- 


lied on it, for this croſſed the Reaſon of the Judg- 
ment of the above Caſe; but the Reaſon of this 
| Caſe is, for that although there were other Mat- 
ters mean between the Submiſſion and Award, and 
ſo the Award for thoſe Matters void; yet here is 
no entire Act to be done, as in the above Caſe of a 
Releaſe, but the ſaid 205. continues a good Satiſ- 
faction of the other Matters ſubmitted; and all the 
Inconvenience is, that peradventure the Money to 
be given was increaſed for the mean Matters, and 
ſo he was at ſome Prejudice. 1 Rel. Abr. 258. 

26. In Debt upon an Obligation dated the 29th 


of July, conditioned for the Performance of an 


Award, Sc. ſo as the ſaid Award be made before 
the Feaſt of St. Bartholomew, and the Plaintiff 


ſhews, that the Arbitrators the 8th of Augult 


awarded that he ſhould have ſuch a Hor le, which 
3 2:-- Was 
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was in Controverſy, and that the Defendant ſhould: 
pay unto him 31. towards his Charges, and. that 


they ſhould releaſe the one to the other all Matters 


whatſoever, betwixt the ſaid Time and St. Michael;. 
and alledgeth Breach for Non-pay ment of the ſaid 
3“ whereupon it was demutred; and it was mo- 
ved that it was not à good Arbitrament, being 
made on the 8th of Auguſt ; to releaſe all Actions, 
extends to more than they had an Authority to ar- 
bitrate 3. and akhough it was ſaid, being pleaded, 

that they made the Arbitrament de & ſuper Premiſ- 
is, it is intended that there was not any Cauſe of 
Action ariſing betwixt the 29th of Jaly and 8th of 
Auguſt, unleſs it were ſhewn on the other Part; 

ſed non Allocatur; for the Words being general, 
unleſs the Plaintiff helps it with an Averment, that 


there were no more Cauſes betwixt them, it is not 


good; and then the Releaſe appointed being void, 
there is nothing arbitrated for the Defendant's Be. 
nefit. Cro. Jac. 352, 353. 

27. If there be a Submiſſion to the Award of 
J. 8. of all Matters till the Submiſſion, ita quod: 
fat de Premiſſis, and thereupon an Award is made 
at a Day after the Submiſſion, that one ſhall make 


a general Releaſe of all Matters till the Award, 


and that the other ſhall pay 104. though there bie 
an Award of both Parts, Preter the Releaſe, which. 
is void, yet the Award is void in the Whole, be- 
cauſe it was intended that the Releaſe ſhould be 
Part of the Conſideration. 1 . . Ra 


Abr. 2 59s 


28. f the Submiſſion be by Obligation, dated 
the 17th of Neve ner, to be made betore February 
after, and the Award is made the 27th of January, 
that the Defendant ſhall make a Releaſe of all Ac- 
tions, Sc. till the Award; and in Debt upon an 
Obligation for Non- performance of this Award, 
the Breach is aſſigned in not making of a Releaſe a 

"MM 
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und it is averred, that no other Matter was between 
them; yet this is no good Breach, becauſe if he 


touts make this Releaſe, it would elend the Bond | 


of Submiſſion. 1 Rol. Abr. 260. 
29. But if a Condition be to ſtand to the Award 
of J. S. ita quod fiat de Premiſſis, &c. and the A- 
ward is, That A. ſhall pay to B. the other Party, 
201. two Months after the Award, and upon Pay- 


ment thereof, each ef the Parties ſnall make gene- 


ral Releaſes to the Time of the Payment. ; this is a 
good Award, though it comprehends more Time 
than was ſubmitted ; for when'the Money is paid, 


then there is an End of the Submiſſion and all, and 


ſo no Prejudice, though it releaſes the Obligation 
or Promiſe of Submiſſion. 'But Roll adds a Dali. 
latur to it. 1 Rel. Abr. 260. 

30. If A. and B. ſubmit to the Award of * 
who awards, that A. ſhall pay to B. a Sum of Mo- 
ney at two ſeveral Days, and that they ſhall pre- 
ſently give to one another mutual Releaſes; this is 
a void Award; for by the Releaſe, che Bonds of 
Submiſſion, and the Money, would be diſcharg: d. 
3 Adams and Adams, 2 Mau 6g. 

But if an Award be made, that a certain 
Sum of Money fhall'be paid at two ſcveral Days, 
and that mutual Releaſes ſhall-be given; this is a 
good Award; for by the very Method ard Order 
of the Award, the Releaſes are nat to be given till 
— the Money is paid. 2 Med. 170. 


. If a Condition be to ſtand to the Award of 
Y: 5. of all Matters depending, ita quod Arbitrium 
fiat de Premiſſis, and. the Award is made upon the 
Premiſſes, that one ſhall releaſe unto the other all 


Marters till the Award, which is out of the Syb- 
miſſion, though there- are Matters between them 
which aroſe atter the Submiſſion and before the A- 
ward, yet the Award is good, if it be not averred 
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to the Court, that there were Matters between 
them in the mean Time. 1 Rol. Abr. 244. 
33. If an Award be made de & ſuper Premiſſis, 
and the Condition is ita quod fiat de Premiſſis, and 
the Award is, that one ſhall make a general R- 
Jeaſe to the other of all Matters till the Award, 
and that the Parties ſhall be Friends and loving ; 
this is good, although the Award is void as to 
Matters after the Submiſſion ; and therefore he is 
not bound to make any Releaſe of them, but of 
thoſe only which were before the Submiſſion 3; and 
in as much as it is averred, that the Award was 
de & ſuper Premiſſis, it ſhall be intended that there 
were not any other Matters. 1 Kol. Abr. 260. 
34. In Debt upon an Obligation, dated De 
ber 1. conditioned to perſorm an Award, ſo/that 
it be made, Sc. before the laſt Day of Hilary Term 
next enſuing; the Defendant pleads No Award; 
the Plaintiff replies, and ſhews an Award made be- 
fore the laſt Day of the ſaid Hilary Term, viz. the 
\| 8th Day of February, de & ſuper Premiſſis, that the 
Þþ  Pefendant, within a Week after the Date of the 
4 Award, ſhould pay unto the Plaintiff 71. 105. in 
# Satisfaction of all Demands whatſoever ; and that 
| upon Payment thereof each of the Parties ſhould 
| releaſe to the other all Demands; and avers, that 
| no new Controverſy or Cauſe of Action did ariſe 
l within the Week after the ſaid Award: The De- 
| | | fendant rejoins quod bene & verum eff, that the Ar- 
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bitrators made an Award prout, but further ſaid, 
That after the Submiſſion and before the Award, 
viz, the 6th of February, a new Cauſe of Action 
aroſe to the Plaintiff againſt the Defendant ; for 
that the Defendant on the ſame 6th of + February 
did break and enter the Cloſe of the Plaintiff, 
called Blew; whereof the Arbitrators had Notice; 
and ſo they made no Award; whereon the Plain- 


tiff demurred ; and now it is objected that the A- 
. ward 
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ward was void. 1ſt, Becauſe it is for the Pay- 
ment of Money in Satisfaction of all Damands ge- 


nerally, which extends to the Time of the Award 


made; ſo it is beyond or out of the Submiſſion. 
And 2dly, That the Releaſe being general, refers 
to the Time of the Releaſe given, and conſequent- 
ly ſhall releaſe the laſt Cauſe of Action, which wes 
not within the Submiſſion, and ſhall alſo releaſe 
even the Bond of Submiſſion: But upon Argument 
it was reſolved by the whole Court, that "the A- 
ward was good, ard a Difference was taken, where 
the Award is for a Satisfaction till the Award, or 


for a Releaſe till the Award; this is ill; but den 


the Award is general, without being limited to any 
Time, and the ſame is made de & ſuper Premifſts 
(as here) this ſhall be intended to the Time of the 


Submiſſion, and a Releaſe of all Demands till the 


Submiſſion ſhall be a good Performance of the 
Award ; and ſo Judgment was given for the Plain- 


tiff. Mich. 36 Car. 2. between Robinet and Cobb, 


3 Lev. 188. | 
35. A Submiſſion was of al] Controverſies pend- 


ing, and the Arbitrators awarded, that all Suirs 


now pending between the Parties ſhould ceaſe, and 
chat the Defendant ſhould pay 10/7. in full of all 
Demands, and releaſe all Demands till the Time 
of the Award, and upon the Pay ment of the Ten 
Pounds, the Plaintiff ſhould releaſe to him, &c. 
Upon a Writ of Error of the Judgment given in 
C. B. the Court held, That an Award of a general 
Releaſe of ail Demands till the Time of the Award, 
is good; for nothing new ſhall be intended to ariſe 
in the mean Time; and if any new Demand or 
Controverſy did happen in the mean Time, the 
Award as to that new Demand or Controverſy is 
void, for that was not within the Submiſſion; and 
thereſore-it is a good Performance of it to tender 
2 Releaſe of all Matters in Controverſy to the Time 
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of the Submiſſion, which is all he is bound to re- 
leaſe ; alſo if a new Controverſy happened, which is 
not to be intended, he that pretends to excuſe the 
Non-performance, ought by his Pleading to ſet it 


forth, and ſhew it. 2 Ann. between Simon and 


Gavil, 1 Salk. 74. | 

36. If A. and B. ſubmit to the Award of F. S. and 
he awards that A. ſhall pay to B. 10/. and that B. ſhall 
Pay to A. the Expences at the making the Award, 
and that upon the Performance of the Whole, they 
ſhall make to each other general Releaſes; this is a 
good Award, for the Releaſes ought to be made on 
the Performance of that which is well awarded, and 
not to ſtay-till the Performance of that which is 


void. 2 Lev. 3. | 


7. An Award was made, that the Defendant: 


ſhould pay the Plaintiff 7 J. 105. and alſo all the 


Expences of a Suit, proſecuted by the Plaintiff 
againſt the Defendant ; and that thereupon each 
Party ſhould make general Releaſes to one another; 

and it was objected, that though the Award was 
good as to the 77. 10 5. yet the Releaſes not being 
to be made, till that Part concerning the Expences, 
which is void for Uncertainty, be performed, the 
whole. Award is void, and the Defendant is not 
obliged to perform it; but it was reſolved, that 
upon Payment of the 7/7. 10s. which was well 
awarded, each Party was obliged to releaſe ; and 
that there was no Occaſion to wait the Perform- 
ance of that Part of the Award, which was-void. 


6 W. 3. between Bargrave and Atkins, 3 Lev. 413, 


2dly, 4s to the Siguing and Sealing, 


38. If the Bond of Submiſſion (as is moſt com- 
mon) requires that the Award be ſigned or ſealed, 


it makes it to be as neceſſary, that the Award 
| ſhould 
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ſhould agree with the Submiſſion, in this ber = 


as much as in any other. 


39. As if the Condition be, to ſtand to the A- | 


ward of F. S. ita quod the Award. be. made, ſigned, 
and delivered by the, Arbitrators as their Deed, 
before ſuch a Day; and after the Arbitrators make 


an Award, and this is ſealed and delivered as their 
Deed, but they did not ſign it; the Obligor is not 


bound to perform it; for the Signing is a particular 
Thing, diſtinct from the Delivery. 1 Rol. Abr. 245. 
In Debt on an Obligation, conditioned to ſtand 


to the Award of A. B. C. and D. fo that the ſaid 
Arbitrators, or any Three or Two of them, make 


the ſaid Award under their Hands and Seals, be- 


fore ſuch a Day; the Plaintiff ſhews, that the Ar- | 


bitrament was under their Hands, but doth not ſay 
under their Hands and Seals; and for this Cauſe 
the Judgment was reverſed in the Exchequer- 


Chamber. 8 Fac. 1. between Sallows and Girling, 


2 Cro. 277, 278. 


In Debt on a Bond, conditioned to perform an 


Award, fo as the ſaid Award were made and put 
into Writing, under the Hand and Seal of the 
Arbitrator, &c. the Defendant pleads, that the 


Arbitrator made no Award; and the Plaintiff re- 


plies an Award, by which ſuch and ſuch Things 
were to be done; and ſets it forth in hœc verba, 


under the Seal of the Arbitrator; the Defendant 


rejoins, that the Arbitrator made no Award under 
his hand and Seal, according to the Condition of 
the Bond ; the Plaintiff demurs, for that the De- 
tendant ought to plead the Award under the Hand 
as well as the Seal of the Arbitrators z for when he 


produces it in Court, as he doth by a Profert bic 
in Curia, he muſt plead it formally, as well as 


produce it, 2 Med. 77. 
40. And it is ſaid, that if the Arbitrator cannot 


rite, he ovght to ſet his Mark to the Award, if 
| the 
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the Bond of Submiſſion: requires that the Award 


ſhould be figned, 1 Bulſt. 110. 


Award good, though it dots not appear when 
it was execuled,. Barnes 42, . | 


08 | J 


3dly, 4 to the Date . Delivery. 


147; It is uſual in all Submiſtions which are | by 
Bond. to expreſs, in the Condition of ſuch Bond, 


not only the Time the Award is to be made, but 


likewiſe when it is to be delivered; and ſuch Cir- 
cumſtances muſt be obſerved as much as any other. 
42. But herein obſerve, that if the Submiſſion 
be by Bond conditionally, fo as the Award be 
made, and ready to be delivered to the Parties, or 
to ſuch of them as ſhall require the ſame, the Par- 
ties ſo bound are obliged to take Notice of the A- 
ward at their Peril. ö 
43. But if the Words of che Submiſſion are e ſo, 
that the Award be delivered to each Party by ſuch 
a Day, then it muſt be delivered to each Party ac- 
cordingly. 
As in an Afton of Debt upon an n Obligation, | 
conditioned to perform an Award between A. and 
B. C. ita quod Arbitrium predict! fiat & deliberetur 
ulrique partium predidtorum, and the Award was 
delivered to A. and B. only; and upon a Demur- 
rer it was held, that it ſhould have been delivered 
to all the Patties otaceracd. Hungate's Cale, 5 Co. 


| -_- 


. Andin this Caſe my Lord Coke ſays it was 
refived, That if two ſubmit on the one Part, and 
two on the other, and the Words are, ut ſupra, 
that a Delivery to one of the one Part, and to an- 


other of the other Part, is not good. 


45. If there be a Submiflion to the Award of 
J. S. ſo as the ſaid Award be made under his Hand 


ing. 
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ing,: ready to be delivered at the Shop of F. N, in 
the Exchange, London; and in an Action of Debt 


upon an Award made thereupon, the Plaintiff de- 


clares, that the ſaid J. S. under his Hand and Seal, 
the 4th Day of September following, apud Caſrum 
Eborum, did make an Award adtunc & ibidem pa- 
rat” to be delivered at the Shop of the ſaid J. N. 
in the Exchange, London; this is no good Declara- 
tion, for the Parties are not bound to take Conu- 
ſance of the Delivery elſewhere than at the Place 

appointed. Paſch. 16 Fac. 1. between Bugſield 
and Bugſield, Cro. Jac. 577. 


46. In Debt upon a Bond, conditioned for the 


Performance of an Award, ita quod it be made and 
ready to be delivered to the Parties at a certain Day 
and Place; the Defendant pleads Nullum fecerunt 


Arbitrium; and the Plaintiff replies, and ſets forth 


an Award made and delivered to the Parties at 
another Day and Place; and it was adjudged, that 


it was good, being delivered to the Parties them 


ſelves, though at another Day and Place. 2 Lev. 
68. But Hale held that it was not good; for be- 
ing but the Execution of an Authority, it ought 
to be done at the ſame Day and Place. 

47. If in Debt upon a Bond, conditioned. for 
the Performance of an Award, ſo as it be made, 
Sc. and ready to be delivered to the Parties, or 

to ſuch of them who ſhall deſire the ſame ; the De- 
fendant pleads Nullum fecerunt Arbitrium; and 
the Plaintiff replies, and ſets forth the Award, and 
ſhews a Breach, but doth not ſay that it was ready 


to be delivered to the Defendant; yet this is a good 


| Replication ; for when the Award is made, it is 
ready to be delivered to the Parties, or to ſuch of 
them who deſire it; ſo that it muſt be deſired, and 
if denied, the Party may plead that Matter ſpeci- 


ally. Mich. 4 Fac. 2. between Rew/by and Man- 


ning, 3 Mod. 3 30, 331. 48. If 
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48. If upon an Award by Parol, it is awarded, 
that one of the Parties ſhall pay to the other 107. 
within ſix Months after the Date of the ſaid Award; 
this is a good Award; and per 2 Inſt. 674. if a 
Bargain and Sale hath no Date, it may be inrolled 
within ſix Months after the Delivery; for the Date 
in this Caſe muſt be intended the giving up of the 


ſaid Award within fix Months, after which the Mo- 


ney ought to be paid. Mich. 1 Car. 1. between 
Cable and Rogers, 3 Bulſt. 311, 312. 

49. If in Debt upon a Bond, conditioned for the 
Performarice of an Award in Writing, or by Word 
of Mouth, the Defendant pleads no Award made; 
and the Plaintiff replies, that at the Time of the 
Bond and Award he had an Action againſt the De- 


fendant for ſcandalous Words; and that the Arbi- 


trator ore tenus did declare and publifh his Award 
in Manner following, viz. That the Defendant 
thould pay unto the Plaintiff twelve Guineas, and 
all ſuch Money as he had expended circa proſecuti- 
onem placit® pred, Sc. this is a good Award, and 
well ſet forth, although the Award doth not men- 
tion any Suit before; for he that ſets forth a parol 
Award is not tied to the very Words; but it is ſuffi- 
cient to ſhew the Effect and Subſtance of what was 


awarded by Word of Mouth. Micb. 2 W. & M. 


2 Vent. 242. But it is ſaid, that if the Award had 
been made in Writing, in ſuch Form of Expreſ- 
ſion, it would not have been good. 1674. | 
50.. In Debt on a Bond, conditioned to perform 
an Award, ia quod it be made and ready to be de- 
livered by ſuch a Day; the Defendant pleaded no 
Award, and the Plaintiff replied a parol Award, 
and avers, that it was ready to be delivered by 
ſuch a Day; to which the Defendant demurred ; 


and it was inſiſted by the Plaintiff, that a parol A- 


ward was deliverable ; for a Man is ſaid to deliver 


a Meſſuage as well as a Letter, and that there is ” 
. _ 
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oral as well as a manual Tradition; and as a parol 
Award is capable of Delivery, ſo it is ready to be 


delivered from the Time it is agreed upon; and 
of that Opinion was the Court, and ſo gave Judg- 
went for the Plaintiff, 3 Ann. between Oates and 


Bromil, 1 Salk. 75. 


51. It was awarded, that Erections, Cc. ſhould 


be pulled down within the Space of fifry-eight Days 


from the Date of the Award, and the Award be- 


ing pleaded. without any Dare, .it was upon this 
Account demurred to; and it was held by the 
Court, that the Day of the Delivery of a Deed is 
the Day of the Date, though there is no Date ſet 
forth; for if a Deed bear Pate one Day, and be 
delivered at another, it was really dated when de- 


livered, though the Clauſe of Geren. Daz. be other- 


vwiſe; ſo it is in the Cale of this Award, the Ma- 
king is the Date. 3 Ann. Armilt and DA 


I Salk. 76. 


52. Award good, though it does not appear 
when it was executed. Barnes 42, 43. 


athly, Concerning the Appointing of a Place, De- 


| mand, Tender and Refuſal, and other Circumſtances. 


1. As the Bond of Submiſſion generally re- 
quires, that the Award ſhould be delivered to the 
Parties, or that they ſhould, at their Peril, rake 
Care to get it from the Arbitrators; z it is alſo often 


inſerted in the Submiſſion, that it ſhould be deli- 


vered at a certain Place upon ſuch a Day; in which 
Caſe it is incumbent on the Parties to ſhew, that 


they have attended, not only Part, but the whole 


Day, viz. from Sun-riſe'to Sun- ſer, if they would 
excuſe themſclves upon this Account. 

2. And if any Thing is awarded to be done in 
Purſuance of the Award, and a Place where it 
ould be done is mentioned, it is proper that fuch 


Place 
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Place ſhould be well known and acceſſable, as a 


Tavern or Coffee-houſe, or other publick Place; 


and then it is incumbent upon either of the Parties, 
as in the above Caſe, to ſhew that they have done 


what was neceſſary on their Parts, by being in a 
Readineſs to perform their Part the whole Day. 

3. But the Time is often limited to an Hour 
or Two, and this ſeems to be moſt convenient for 
them ; the Party need not ſhew that he has atten- 
ded a longer Time. 

4. There are ſome Caſes in the Books concerning | 


the Payment of Money in or at the Houle of a 


Stranger. 
5. As where Money was awarded to be paid 
in the Houle of J. S. a Stranger, ic was thought 


not to be good; becauſe it was unreaſonable to 


ſubject the Party to an Action of Treſpaſs. Sy/e 


„ 


6. And where the Payment was to be at the 
Houſe of F. S. it was held, that the Award was 
void, if the Owner of the Houſe had Lands ad- 
joining to the Houſe, by which he could not come 
to the Houſe without being a Treſpaſſer. 1 Rol. 


Abr. 247. 


7. But it has been adjudged and affirmed on a 


Writ of Error in Parliament, that if an Award be, 


that or.e ſhall pay ſo much to the other at the 
Houſe of J. S. this is good; for he may come to 
the Houſe, without entring the Houſe, and lo he 


ſhall be no Treſpaſſer. 1 Rol. Rep. 6. 


8. And a Diverſity is taken in Shle 211. where 5 


the Payment is to be in, and where at the Houſe of 


J. S. . 
9. Anda Quære is made, Whether if the Award 


be, that the Party ſhall pay the Money in the 


Houſe, or at the Houſe where the Owner has 
Lands adjoining, he ſhould not in ſuch Caſe come 
as near to the Houle as he could, or elſe get Leave | 

to 


The Compleat Arbttratoz. 
to come thither. Godb. 255. And it is faid that 

the other Party: ſhould procure Leave; and if the 

Stranger refuſes, this ſhall excuſe the Perform- 

ance. 

10. An Am was, that one ſhould pay Money 

at the Houſe of FJ. S. in C. being the Sign of the 

Cock, and it was held good, being intended a com- 

mon Inn. Cro. Car. 2 26. 

11. In Debt upon an Obligation, conditioned 


to perform an Award, the Defendant pleaded No 


Award; and the Plaintiff replied, and fer forth an 
Award, that in or at the Manſion of J. S. in College- 
ſtreet, in Bury, the Defendant ſhould pay the 
Plaintiff ſo much, and the Defendant demurred, 
and Judgment was given for the Plaintiff ; far 
although J. S. be a Stranger, the Words being only 
to pay, in or at the Houſe, he may go to the Door 
of the Houſe, and there pay it, without being a 


Treſpaſſer, if he cannot prevail upon J. S. to give 
him Leave to pay the Money in the Houſe. Between 


Holland and Helwis, 36 Car. 2. 3 Lev. 153. 


112. It is now held neceſſary, that there ſhould 
be a perſonal Demand of the Thing awarded, when 


the Submiſſion is by Rule of Coutt; and that the 
Party muſt make Affidavit of ſuch Demand before 
he can have an Attachment. 1 Salk. 83, 
13. A Tender and Refuſal of a Thing awarded, 
hach che ſame Effect in Awards as in other Caſes. 
14. As if an Award be, that one ſhall pay 10/. 
to the other, in Satisfaction of all Treſpaſſes, Sc. 
if he who ought to pay it, tenders it at the Day, 
and he refuſes, and after brings an action for the 


Treſpaſs aforeſaid; this Award ſhall be a good Bar 


of the Action, becauſe that it was his own Fault 


that it was not paid 3 and he hath his Remedy tor 


the nn 1 Rol. Abr, 695 


1 5. Upon 
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15. Upon a Tender and Refuſal of what is to be 


done by one Perſon, he is intitled to what was a- 
wWarded on his behalf. 


16. As if Two . to the Award 


of J. S. of all Controverſies, and J. S. awards, 
that one ſhall pay 10 J. to the other at ſuch a Day, 
and that the other, upon the Receipt of the ten Pounds, 


ſnall make a general Releaſe to the other, without ap- 
pointing any other Thing to be done by him, who 


ſhall have the Money, and not expreſſing that the 


10/7. ſhall be in Satisfaction of Matters in Contro- 
verſy; and though it is objected, that if he, to 


whom the 101. is to be paid, refuſes to receive it, 


then he is not bound to make any Releaſe; and 
then nothing is to be done by him; and ſo the 


Award is but of one Part, and only at the Will of 
him, whether he will make a Releaſe; yet it was 
adjudged a good Award, becauſe when one is a- 
warded to pay the 101. to the other, he is by Im- 


plication awarded to accept it; as if one had been 
awarded to pay 10 J. in Satisfaction of all Contro- 
verſies to the other; if the other refuſes to accept 


the 10 J. yet this is a good Award, becauſe he is 
implicitly awarded to accept it in Satisfaction; and 


this Judgment was ffirmed in Parliament, by the 
Advice of all the a Judges. Micb. 22 Car. 1. 1 Ret. 
Ar. 254, 255. 

17. If a Sum of Money be awarded one e of the 
Parties, and that they both ſhall give mutual Re- 


leaſes ; if he who is to receive the Money refuſes 
it; yet upon a Tender and Refuſal, he is as much 


obliged ro ſign a Releaſe, as if be aRtually received 


it. 1 Salk. 75. 


Rule of Ni prius to refer, an Award made, and 


-Motion for an Atiachment for Non-performance. 


It was inſiſted that the Arbitrators had not purſued 
their Authority, becauſe the Submiſſion confined 


the Award to be made in Writing indented, and 
Bets 5 the 
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the Award produced was not indented, Cur*: It:is a 
perfect immaterial Objection, and juſt the ſame as 
if the Submiſſion had ſaid the Award ſhould be 
made on Gilt Paper; let an Attachment go. Barnes 
41. Pra, Reg. C. P. 47. W e 


8E. NV. mY 
An Award ought to be certains. 
AY Award is in nature of a Judgment or 1 


Sentence, in which there ought to be Plain. feceive a 
neſs, and nothing left for Collection or Inference, more favour- 
for it ought to contain the Judgment of the Arbi- able Interpre- 
trator himſelf, and not of another upon his Words. than 
bo waa ard co 

3 | | | ; * 4; BacAbr.135. 
Fitz. gib. 270. Bur. Rep. 277, 278. 2 Atk. Rep. 504. See 2 Stra. 1024. 


2. And therefore, if an Award be uncertain, it Award that 
| ſhall be void, for the Arbitrators are Judges of the all Actions 
Caſe; and the Award ought to be certain, ſo that are to ceaſe 


thereby the Controverſy be decided, and chat for feen. 


the Uncertainty it be not the Cauſe of a new Contro- Barnes 43. 
verſy. 5 Co. 78. enen, anus | 
3. If two ſubmitall Matters in Controverſy between 
them; and the Award is, that one ſhall pay the one 
Moiety to F. S. and the other the other Moiety cnjuſ+ 
dam Debiti, due to J. S. by two Strangers, who 
were bound to the ſaid J. S. at the Roger of them 
Two; this is no good Award; becauſe it does not 
appear within the Award, in what Sum they were 
bound, though it be averred in the Plea after 3 be- 
cauſe it cannot be known what Sum they intended. 
Per Dod. and Houghton cont” Montague. But 
Hougbton inclined, that he might have helped it by 
an Averment, that there was not any other Obliga- 
tion befides this. 16 Fac. 1. between Gray and Gray, 
1 Rol. Abr. 263. „ ti nie 
ME | K 4. It 
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4. If Two ſubmit all Controverſies concerning 
certain: Land, and the Arbitrator awards that one 
ſhall enjoy the Land, and the other ſhall enter in- 
to an Obligation to bim; this is a void Award, 
becauſe it does not appear of what Sum the Obliga- 
tion ſhall be; for it ſhall not be imagined that he 
intended an Obligation according to the Value of 
the Land ; and he cannot aſſign over his Power to 
the Parties themſelves, to aſſeſs the Sum. 5 Co. 


Samon's Caſe 77, 78. 
If the Submiſſion be, that the Da 


: mould give Security to the Plaintiff for the Payment 
of 161. at Two ſeveral Days; and the Plaintiff for 


Breach ſays, that he did not give Security, nor pay 
the Money, the Award is void for Uncertainty, in 


not ſhewing what Security he ſhould give, whether 


by Bond, or otherwiſe ; and every Arbitrament 
ought to be certain, that the Party may know what 


he is to perform.  Adjudged in the Exchequer- 
: Chamber, 10 Fac. 1. between Thinne and Righy, 


Cro. Fac. 314, 315. 


6. If there be a Contract or Covenant to give | 
Bond for the Payment of a certain Sum of Money, 
without ſhewing of what Sum the Obligation ſhall 
be, it is good, and ſhall be intended of double the 


Sum; but an Award in ſuch a Cale is not good, 


in regard the Arbitrators are to make. an End 
of all Differences. 1 Lev. 88. 

. If, where an Obligation is for the Perform- 
ance of a Thing of a certain Value, which appears 
in the Agreement, the Sum to be mentioned in che 
Obligation ſnall be proportionable to the Value; 
but in an Agreement, where any Thing of an in- 
certain Value is to be performed, and it is agreed 
that a, Bond ſhall be delivered (without expreſſin 
the Sum the Party ſhall be bound in the N . 
ſor the Performance of the ſame; and if in an 


Adden on the Caſe for Non. performance, the De- 
lſendan; 
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fendant demurs, or a ſpecial Iſſue be joined, Judg- 
ment ſhall be for the Defendant, in regard it does 
not appear in what Sum the Party is to be bound z 
nor can it be made certain, becauſe the Thing to 
be performed is incertain, and therefore the Agree- 
ment incompleat; but it is otherwiſe, if a general 
Iſſue be joined. Between Pleaſe and Palfrey, I Sid. 
92 | 

8. If Two ſubmit all Caatrovertic concerning 
be Right, Title and Poſſeſſion of 200 Acres of 
Land, called Kelffom Linge; and the Arbitrators 
award; that in the Waſte Lands of the Town of 
Kelftom, one ſhall have the Brakes there growing 
during his Life, paying to the othet 2 5. per Annum, 
without giving any Name to the Land in the A- 
ward; this is a void Award, and it cannot be 
helped by an Averment, that the Lands where the 
Brakes grow, is the ſaid Land called Kelſtom Linge 
ſubmitted, and-not other, nor divers, for he can- 
not expound the Intent of the Arbicrators, 1 Rot. 
Abr. 263. 

9. If an Award be made Between 4 and B. 
touching certain Quarters of Malt, before delivered 
by A. to B. that B. ſhall pay to A. ſo much for 
every Quarter, as one Quarter of Malt was then 
ſold for; this is a void Award, becauſe it is not 
mentioned in what Place the Sale ſhould be; for 
perhaps in one Market or Place it was ſold for 
more than in another Market or Place, and there- 
fore the Award is void for the Uacertainty. 1 Rol. 
Abr. 26 

10. Neth the Condition of an Obligition be, to per- 
form the Award of J. S. between A. and B. of all 
Controverſies and Demands between them, c. 
and an Award is made of the Premiſſes, ſcilicet, 
that A. ſhall permit B. to enjoy certain Leaſes ot 
certain Land then in his Poſſeſſion, which were 
ä = _ of W. S. and then the Inheritance of A. 
| ;" © 3 he, 
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he, ſcilicet B. paying the Rents, and performing 
the Covenants. in the Leaſes, and that B. ſhall de- 


liver true Copies of the Leaſes to 4. made by the 


ſaid M. S. and that B. ſhall pay the Arrears of Rent 
due to the ſaid A. after the Purchaſe thereof made; 
this Award, as to che Payment of the Arrears, 
though it be averred, that there was 25. of the Ar- 
rears of Rent then due, is not good for the Uncer- 
tainty; becauſe. it does not appear by the Award, 


how much Rent was due after the Purchaſe ; ; for 18 


B. the Leſſee does not know when A. the Plaintiff 
purchaſed the Reverſion of V. S. nor hath any 
Means to know it, unleſs A. or W. S. will ſhew it 
him, which he cannot compel them to do. She 
365, 366. 


11. If an Aud! has. that one.of the Parties ball 1 


pay to the other ſo wuch as is due in Conſcience; 
this is a void Award. Between Waijon and 7/7 ay, 
Trin. 23 Car. 1. Style 28. 

12. If an Award be, that one ſhall pay Quit- 


| Rents, and other ſmall Things, it is void for Un- 


certainty, March 144. 

13. If an Award be, that one tall pay the other 
for certain Teſk- work and Day-work; this is a 
void Award, becauſe of the Uncertainty of the 
Sum he ſhould pay ; and this cannot be helped by 
any Averment. Mich, 22 Car. 2. dernen Pope and 
Breit, 2 Saund. 292. | 

14. Bur if an Award be, that-one fhall aequit | 
the other of an Obligation of 200 J. aut eo circiier, 
in which they are bound for the Payment of 10501. 


aut co circiter, to B. this is a gad Award. March | 


1870 44 
19. In an — the Plaintiff declared, that 


| whereas there had-been ſeveral. Differences between 
the Plaintiff and defendant, (but ſaid not touching 


what) they ſubmitted to the Award of F. S. who | 


awarded * & ſuper Premiſſs, that the Defendane 


ſhould 
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thould pay to the Plaintiff 307. in Satisfaction of 
all Sums due to him, out of the Eſtate of V. Se. 


and, after a Verdict for the Plaintiff, Judgment 


was ſtaid, becauſe it did not appear that the Defen- 
dant was Executor, Adminiſtrator, or Truſtee for 
MW. or that he had any Thing of his, or had ſub- 
mitted in Behalf of him; and ſo there was no Con- 
ſideration to charge him for the Eſtate of W.2 
Lev. 235. 

186. If an Award be, that one ſhall pay to the 
other 61. the 2 1ſt of May, and 67. at Michaelmas 
following; and that the other ſhall releaſe all his 
Right in ſuch Lands ſuper predieP primum diem 
Maii (omitting vice//imum) this is a void Award, 
becauſe there was not any firſt Day of May menti- 
oned before. Yebv. 97. 

+ 17. If there be a Submiſſion of all Con! roverſies 
touching a Voyage to Sea, and an Obligation 
with Condition for Performance thereof ; and an 
Award is made, that one ſhall pay his Parc of the 
Charge of the Voyage, and ſhall allow his propor- 
tionable Part of the Loſs that ſhall come to the 
Ship by the Voyage, upon Account; and it is a- 
warded farther of the other Part, Oc. though this 
Award be of it ſelf uncertain ; yet in as much as it 
may be reduced to a Certainty, it is good enough. 


Mich. 10 Car. 1. between Beate and Beale, I Kol. | 


2 5 „ 
If there be a Submiſſion to the Award of 
bo . ſo that it be made at or before the laſt Day of 
April, and J. S. upon the laſt Day of April makes 
an Award, that the faid Parties, within four Days 


after the ſaid Award, ſhould give to each other 


Releaſe to the Time of the Submiſſion 3 provided 
that if either of the ſaid Parties ſhould be diſcon- 


rented with the ſaid Award, and within twenty 


. Days after the ſaid Award, ſhould pay to the other 
10 5, 7. that then the faid/ Award ſhould be void; yet 
; K 3 | | this 


133 


134 


The Compleat Arbitratoz. 
this is a good Award; for the Proviſo to make it 
void, after the Execution of the Releaſes, is repug- 


nant; and if by not makipg a Releaſe, either of 


the ſaid Parties hath forfeited his Bond, it cannot 
be helped, or become not forfeited by diffolviog the 
Award by Proviſo. 

19. But if the Proviſo had been, to be perform- 
ed within the ſaid four Days, the Award would 
have been void, becauſe no final End of the Con- 


_ troverly, in as much as it is not certain, by Reaſon , 
of the Condition, whether it ſhall be an End, or 


not? Popb. 16. 
20. If an Award is made, that one of the Par- 


ties ſnould pay Money, and other ſhould make a 


Releaſe; provided that if one of them ſhould be 


diſcharged of any Arrears due unto Soldiers, by an 
Act of Indemnity, that then the Award ſhould be 
void; and by the whole Court, the Proviſo being 


void, the whole Award is void, becauſe intire; 


and the Whole being awarded to be void upon a 
ſubſequent Accident, what they have awarded in 
Preſenti is not good, neither is it conſonant to the 
Submiſſion (which is in Preſenti) to make the A- 
ward depend on a Thing in Futuro. 1 Sid. 59. 

21. One Part of an Award was, that the Defen- 
dant ſhould pay the Charges of ſuch a Suit ; and ic 
was odjected, that this Award was void for Uncer- 
tainty ; but it was held to be good enough, and 
certain enough, when the Attorney had made his 


Bill of Charges. Cro. Car. 383. 


22. In Debt upon an Obligation to . an 
Award, which was, That the Defendant ſnould pay 
unto the Plaintiff ſuch Colts, as the Prothonotary of 
the Court in which the Action depended ſhould tax; 


and it was objected, that this was uncertain, and 


that the Prothonotary, by his Office, ought not to 


tax Coſts but upon a Nonſuit or Verdict, and rhat 


the Arbitrators could not oblige him to do any 
Thing 


The Compleat/Arbitratoz. 


Thing in his private Capacity. But notwithſtand- 


ing, the Award was held good; for it is in the. 


Power of the Parties to make themſelves liable: to 


| have Colts taxed; allo the Prothonotary is a pub- 


lick Officer, and Judgment was given for the Plain- 
tiff. Between Worrel and Atworth, 1 Sid. 358. 


23. And Note, That it has been the conſtant | 


Practice ever ſince, to award that one of the Parties 
ſhould pay ſuch Coſts of a Suit as a Maſter 
ſhould tax, and it has been held certain and good 
_ enough. 

Award was to pay 28s. to 2 the Plaintiff's 
Solicitor. Exception was taken that W. is a Stran- 
ger, and therefore ill, except in ſome Caſes where 
ic appears that it is for the Plaintiff's Benefit, or to 
diſcharge Money owing by him, but that nothing 


of that appears in this Caſe, and therefore as to that 


the Award is ill. Quod Curia conceſſi. La. Raym. 
Rep. 123. 


When Arbitrators award Coſts to either Party, 
they are to be taxed as between Party and Party, 


and not as between Attorney and Client, unleſs the 
Arbicrators expreſcly ſo award, as that the Plaintiff 


ſha!l have ali his Expences, or ſuch like expreſſion. 


Caſ. Temp. Hardw, 161, 162. 


Award that Defendant ſhould pay what Colts | 


two Perſons named in the Award ( who were not 
officers of any Court) ſhould appoint for Cs; 
provided they are ſuch as a Maſter in Chancery 
would allow; was held ill, for they can only dele- 
gate their Authority in that Inſtance to one who 
the Court will take Notice underſtands it better than 
themſelves: Delendant had Judgment on Demur- 
rer. 2 Stra. 1025. Caſ. Temp. Hardw. 18 1. but ſee 
Barnes 43. | 

| Arbitrators awarded Coſts of Suit, and of tbe 
Ane to be taxed by the Prothonotary; the 
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Court ordered Coſts to be taxed 10 the Time of Re- | 
ference, but not after. 2 Barnes 54. 


24. In Debt upon an Obligation, conditioned 
to perform an Award, the Defendant pleaded No 
Award; and the Plaintiff replied an Award, that 
he ſhould pay the Defendant 205, upon Condition 


that each ſhould acquit the other of all Things ſub- _ 
mitted, and that the Defendant ſhould pay the 


Plaintiff the Charge of a Suit now pending between 


them; and the Plaintiff gave the Defendant a Bill 


of Charges, and for Breach aſſigns, That the 
Charges amounted to 405. of which he delivered a 
Bill to the Defendant, and he had not paid it; up- 
on this the Defendant demurred, and two Excepti- 
ons were taken. 1. That the Award 1s not abſo- 
jute, but conditional, ſcilicet, that the Plaintiff 


| ſhould pay the Defendant 20 5s. upon Condition that 


each ſhall. acquit the other. 2. That the Award 


does not aſcertain what the Charges are, but refers 
them to a Bill to be given by the Plaintiff; ſed per 


Cur : As to the firſt, on Condition they ſhall ac- 
quit, is an Award that they ſhall acquit ; and as to 


the Second, the Charges are aſcertained by the 
Bill delivered. Between Linfield and Feme, 33 Car. 


2. 3 Lev. 18. 


25. In an Action on the Caſe for Performance 
of an Award, the Award was, That the Defendant 
ſhould pay unto the Plaintiff 12 Guineas, and all 
ſuch Sums of Money as the Plaintiff had laid out or 
expended in or about the Proſecution of the Plea afore- 
aid, &c. and avers, that he had expended 11 /. Gc. 


and it was objected, that this Award is uncertain, 


for that *tis for the Defendant to pay all ſuch Sums 


of Money which the Plaintiff had expended in the 


Suit, and it doth not appear how much was ſpent, 
and no Perſon is aſſigned to reduce it to any Cer- 


tainty; but if it had been, to pay all the Coſts of 


Suit, that might have been good ; becauſe there is 


a 
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5 a proper Officer to tax the Coſts. 
Chief Juſtice Pollexfen, with the reſt of the Court, 
held, that the Award was good, and that it had 


made an end of the Suit, ſo that the Court had uo 
Authority to tax the Coſts ; therefore after the A- 
ward no Judgment could be given as to that Matter, 


becauſe then there was no Suit depending ; and fo 
ic would make no Manner of Difference, if the 


Word Cots had been inſerted inſtead of the Word 


Expences; but here the Plaintiff had aſcertained 
the Expences by his own Averment, that he had 
_ expended ſo much, c. which the Defendant might 

have traverſed, if be would. 1 & 2 W. & M. be- 
tween Hanſon and Leverſedge, Carth. 156. 


But ſee afterwards, where -Part of the Award was, | | 


that the defendant ſhould pay the Plaintiff 71 /. 
10s. & omnes Rationabiles expenſas, which the 
Plaintiff ſaſtinuiſſet circa ſectam Predif? ; and it was 


admitted that this Part of the Award was void, be- 


ing wholly uncertain. 3 Lev. 413, 414. 6 I. 3. 
between Bargrave and Atkins, 
26. An Award was, that one Party ſhould pay 


| the other ten Pounds, and the Coſts of a Suit now 
depending in an. inferiour Court, and then to give 


mutual Releaſes ; and per Cur”, to pay ſuch Coſts 
as the Maſter ſhall tax, is goòd, for id Certum eſt 
| quod certum reddi poteſt ; but this is uncertain, and 

carries it further than has hitherto been allowed. 


But it was adjourned. 3 Ann. between Winter and 


Garlizk, 1 Salk. 75. 


But in the Caſe of Dudley and Nettleford, A. 


13 G. where it was awarded, that the Plaintiffs 
ſhould pay the Coſts, and nobody was appointed 
to tax them, the court ſupplied it by ordering the 
Maſter to do it. S ra. 737 


27. If the Condition of an Obligation be, o 


ſtand to the Award of J. S. and he awards chat 


one ſhall enjoy a certain Houſe, pay ing to the other 


137 
But my Lord 


pleat Arbitrato:. 


206; yearly, if the Rent is not paid, the Condition 
is broke. Cro. Eliz. 211. 

28. So if an Award be, that 4. ſhall make a 
Leaſe to B. and that for this Leaſe B. ſhall pay to 
A. a certain Sum r this is good. 4 Bendl. 


_ 7 


6 where an Award was, that one ſhould 
kiep and enjoy certain Goods, paying ſo much Mo- 
ney to the other; and it was held, that the Word 
Paying amounted to, and was the ſame Thing as 

that he ſhall pay. 1 Sid. 54: 

30. If A. and B. — to the 4 of J. §. 
and he awards that H. ſhall pay 20 l. to B. upon 
Condition that each of the Parties ſhall acquit the 
other of all Things ſubmitted, &c. this a good A- 
ward, and not Conditional, but an Award that 
they ſhall acquit one another. 3 Lev. 18. 

31. If the Award be to pay Coſts in ſuch a Suit, 
brought againſt the Party for ſcandalous Words, it 
ought to appear by the Award, that the Words are 
Actionable. Between Spignurel and Jene, 1 Sid. 
12. Bur ſee the next Cafe following, where this 
Caſe is cited; and the Court ſaid they were not 
ſatisfied with the Opinion, and that Siderfin was then 
a younger Reporter. 

32. An Action for ſcandalous Words being ſubmit- 
ted to Arbitrament, the Arbitrators awarded the Plain- 
tiff ſo much, Sc. and it was objected, that the Plaintiff 

ſhould have ſhewn that he had Cauſe of Action, by 
alledging that the Words were Actionable; but it 
was held, that the Plaintiff need not ſhew that there 
was Cake of Action; for that is left to the Arbitra- 
tors, and they have Power to award Charges there- 


upon, though in Point of Law there was no Cauſe 


of Action ; for the Parties have made the Arbi- 
trators their Judges. 2 Vent. 242. 
33. In Debt upon a Bond conditioned for Per- 


e of an Award, which was ſet forth, and a 
| | Breach 


= 


The Compleat Arbttratoz. 


Breach aſſigned, and upon a Demurrer theſe Excepti- 
ons were taken, 

34. iſt, That the Award recited, that the Par- 
ties were Jointenants of ſuch Land, and ordered 
they ſhould make Partition by mutual Conveyances, 
which was ſaid to be uncertain, and not making an 
end of the Matter, by ſhewing what Moiety, or 


Part, the one ſhould have, and what the other; to 


which it was anſwered and reſolved, that it was 


well enough; for whereas they were Jointenants, | 
before, they would now become Tenants in com- 


mon: 
35. 2dly, It was objetted, that od not be, 


for it was further awarded, the one ſhould have 
 Unam dimidiam Partem five medietatem, which ſhews: 
they intended ſomething more than a Tenancy in 


common, but left it uncertain 3 for Dimidia pars 


is a Moiety in Certainty, and medietas is a Moiety 
incertain. 


F 36. But it was held by the Court, That Dimi- 


dia Pars, or Medietas, ſhall be reſpectively taken 


for a Moiety, divided or undivided, ſecundum ſub- 


jectam materiam; as medietas of a Thing to be deli- 


vered, ſhall be underſtood a divided Moiety, be- 


cauſe it cannot be delivered unleſs it be divided; 
ſo dimidia pars, if it be ſuch a Thing as cannot be 


reduced to a divided Moiety, ſhall be underſtood a 


Moiety divided. 6 Mod. 231. 

. An Award was made concerning ſome 
Scaffolds, Sc. which the Defendant had erected on 
his Wharf, and which were alledged to be a Nu- 


ſance to the Plaintiff; and the Arbitrators awarded 
that the Scaffolds, &c. ſhould be removed, but did 


not ſay by whom; and it was objected, that the 


indefinite Award was void for Uncertainty who 
ſhould remove them: And of his Opinion Holt, 


Chief Juſtice, ſeemed to be; but Poel, Pooys, 


and Gould, clearly contrary ; for when the Arbitra- 
tors 
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tors declare it to be a Nuſance, and that it ſhould 
be removed, who ſhould remove it but he on whoſe 

Ground it was; and though, in Point of Law, 

any. Man may remove what is to his Nuſance ; yet 

in Caſe of an Award, which is by Judges of Equity 
as well as Law, it muſt be intended that it was to 

be done by the Party on whoſe Ground it was. 3 

Ann. between Arnois and Breame, 6 Mod. 244. 

38. An Award was, That one of the Parties, 

he or his Executors, ſhould releaſe, &c. and my 

Lord Holt inclined to think, that it may be con- 

ſtrued, that he and his Executors ſhould releaſe. 1 

Salk. 69. SE bo | 8 

309. An Award to pay ſo much Money as ſuch 

Land is worth, is void for Uncertainty. Skin. 

Sz. 8 8 | | 25 

40. From the above Caſes it appears, that what- 
ever is awarded to be done, muſt regularly be cer- 
tain in itſelf, or ſuch as may be reduced to a Cer- 
tainty by the Award; for the Law will not admit 
the Intent of the Arbitrators to be explained by any 

; Averment, or by any Matter not contained in the 

Award itſelf. Dyer 242. 6 Mod. 244. 

41. If Award be, that the Defendant pay a Sum 
of Money for the Plaintiff's Benefit to ſuch Perſon 
as the Plaintiff ſhall appoint to receive it, it was 
ſaid, Arg. that it would hardly be contended but 
ſuch Award would be good; and the Court was of 
the ſame Opinion, and gave Judgment accordingly, 
Mi, Cc. 2 Batnard, Rep. 291. 
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That the Award be final, fo as to make a an 
enn of the Datters in Controverſy, 


8 the "ory Scope and End of Mens entring 2 Stra, 1996 
into Submiſſions to perform Awards, is, 
that it ſhould be a final Determination of all Mat- 
ters in Controverſy between the Parties; Care is to 
be taken that all the Matters controverted be deter- 
mined with that Certainty, ſo as to anſwer this 
Purpoſe; or if the Award be of a particular Thing 
only, that it be particularly determined, ſo ay to 
make a final end of ir. | 
2. But as the Caſes in the foregning Section ſhew 
what kind of Certainty is ſufficient, or not, fo as to 
make a final end of the Controverſy ; and as in the 
8th Seftion of this Chapter, the Caſes therein like- 
wiſe ſhew'how an Award may be good in Fart 
and void for the reſt ; by which it will be under- 
ſtood, that a Determination of a particular Thing 
may make the Award final; I ſhall-in this Section 
only inſert ſuch Caſes as would not ſo properly come = 
under either of the other two. 
3- If che Condition be to ſtand. to the Baal End 
a Determination of J. S. Ita quad fiat de Premifjis, 
and the Award is made concerning an Obligation, 
in which one is bound to the other, that the Ob- 
ligee ſhall not proſecute, or cauſe to be proſecuted, 
any Suit againſt the Obligor, upon the ſaid Obliga- 
tion, this is a good Award ; though it was objected 
that this Award is not final, for that this Award 


does not extinguiſſi the Duty, but it is only awarded. 
that he ſhall not ſue upon it; and if the Dutyſis not 
extinguiſhed; it may be forfeited by Outlawry ; 


but yer it was held to be a good: Award; for ic 
- > ſhall 


The Compleat Arbitrator; 
ſhall he taken according to the Intent of the Arbi- 
trators, which was to extinguiſh the Duty. 14 Car. 


1. between Milwood and Stokes, 1 Rol. Abr. 540. 


4. But it is ſaid, that if two have Actions one 


| 48210 the other, and the Award is, that each ſhall 


be nonſuit in his Action againſt the other, this is 
not good, becauſe it is not final, for they may 
bring new Actions for the ſame Matter. 19 H. 6. 
36. 5. 

g. So it is no o good Award that one ſhall diſcon- 
tinue an Action which he hath againſt the other, 
and that the other ſhall ſo do of an Action which 


he hath againſt him, becauſe it is not any final De- 


termination of the Matters between them. 5 H. 7. 


22. 
6. But it is a good Ava, that the Plaintiff in 


an Action ſhall make a Retraxit, for this is a good 


Bar. Bid. 


7. So is an Award that all Suits ſhall ceaſe, 2 | 
110. > 


8. In Debt upon an Obligation for Performance 
of an Award, which was, that the Plaintiff ſhould 
not proſecute nor proceed in the ſame Term, in 
ſuch an Action ; and it was held by the Court to 


be a good Award; and it was agreed that the A- 
ward being, that he ſhould not proſecute in ſuch an 


Action in the ſame Term, that the Entry of Con- 


tinuance from Term to Term is not any Breach ; 


and by two Juſtices, if one be obliged that he ſhall 
not continue ſuch a Suit, if he continue it by Attor- 
ney, it is a Breach of the Obligation; but if the 
Attorney enter the Continuance without his Pri- 
vity, it is no Breach. Between o and Gray, 
_ Fac. 52 f. 


It was awarded that all Suits ſhall ceaſe'; : and 


ie was held by the Court to be a good Award, and 


final enough; and that the Awarding that all Suits 


ſhall — amounted to a Releaſe, for that an A- 
| : ward 
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leaſe, 2 Mod. 227, 228. 1 Lev. 58. 8. P. 

0. And afterwards it was an Exception taken 
to an Award, that it was awarded bat. all Suits now 
depending ſhould ceaſe ; and it was inſiſted upon by 
Parker, that it managed to no more, than that 
the Party ſhould be nonſuited, which is not final; 


heallowed that no new Suit could be brought whilſt 


theſe depended, becauſe theſe may be pleaded. in 


Abatement ; nor can theſe be proſecuted becauſe of 


the Award ; but if either of the Parties die, new 
Suits may be proſecuted for the ſaid Caules, not- 
withſtanding this Award, 


11. But it was anſwered and ſo reſolved, that | 


the Awarding that all Suits ſhall ceaſe, is, that they 
ſball for ever ceaſe; and it extinguiſhes the Duty; 


for if the Words had been, that all Actions ſnould 


ceaſe, the Duty had been gone; for if the Remedy 
be gone, the Right is gone; and the Word Suit 
is of a larger Extent and Senſe than Action; for 
by a Releaſe of Suits a Man may bar himſelf of 
an Execution, which he cannot 90 by Releaſe of 
Action. 6 Mod. 34. 

12. An Objection was taken 1 to; an Award, that 
it was awarded, that a Suit in Chancery ſhould be diſ- 
miſſed, which, as was urged, was ill, for that an 


Award ought to be final, and that a Suit in Chan- 


cery might be diſmiſſed upon Payment of Coſts, 
ſo as the Party might begin again.; indeed, if the 


Diſmiſſiog be abſolute, it is final; but if it be diſ- 


miſſed, as is frequently done there, without Preju- 


dice, the Farty may begin again; and therefore an 
Award of Diſmiſſing a Suit in Chancery is incer- 


tain, and not final; but is like awarding that one 
of the Parties in a Sui at Law be nonſuited, which 
is void. 


13. But the Court held, that . it were 


true, that the Awarding chat one of the Parties 
ä ſhould 


ward may be pleaded in Diſcharge as well as a Re- | 
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ſhould be nonſuit, were void, as not being final; 

yet to award that a Suit ſhall be diſmiſſed, were 
different, and muſt be underſtood that it muſt 
ceaſe for ever; that is a ſubſtantial Diſmiſſion and 
Ceſſer, and not the Shadow of one; as if the 
Condition of a Bond be, to deliver up another Bond 
to be cancelled; and the Obligee, before the Day, 


puts the firſt Bond in Suit, and obtains Judgment 


thereupon, and at the Day tenders it to be cancelled, 
according to the Letter of the Condition of the 
ſecond Obligation; yet his Obligation is forfeited; 
and Diſmiſſing here is put in Latin Dimttere, with 
an Anglice to diſcharge; and to diſcharge a Suit is 
to releaſe it, 7deo final. 1 Salk, 75. 6 Mod. 282. 
14. The Arbitrators muſt make a final End of 
the Controverſy, before the Time allowed chem 
to make their Award in is expired, for they cannot 


regularly reſerve any Power to themſelves. Vide | 


Chap. * 
15. As if A. and B. obi to the Award of 


J. S. ſo that he makes his Award before the 8th of 


March, and J. S. accordingly makes his Awatd, 


that A. ſhall pay to B. 30 l. viz. 101. at Michdelmas, 

107. at Chriſtmas, and ro/. at Laay-Day ; and if 
before the ſaid laſt Payment videretur ro the ſaid 
J. S. that A. was ingaged for the ſaid B. in any 


Debt not ſatisfied, that then the ſaid B. ſhould re- 
pay unto the ſaid 4. ſo much Money as the ſaid 
Debt amounted unto ; this Award is void, becauſe 
not final; for Part is reſerved to this future Judg- 
ment, which an Arbitrator cannot do. Mich. 18 
Fac. 1. Winch and Sanders, Cro. Fac. 88 4. 
16. But it is ſaid, that if the Award had been, 
that if H. ſhews any Bill of Debt to ſuch a Sum, 


that then this Sum certain ſhall be repaid, that it 


might have been a good Award. Id. 


17. And mote, that there is a Diverſity whos, | 


Where the Arbitrator reſerves to himſelf a Power to 
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| o a judicial, and where a miniſterial Act; and 


that the firſt is void, though the lacter may be good. 


Palm. 146. 
18. And 6 the Abele reſerve to chants 


ſelves a Power within their Time, and over a Mat- 
ter ſubmitted, the Award is not final, and fo void; 


but when the Power goes to a Matter not within 
the Submiſſion, the Power is void, and the Award 
good. Palm. 110. 


19. And if there be a Submiſſion to the Award | 


of J. S. ſo that it be made at or before the laſt Dy 
of April, and F. S. upon the laſt Day of Apri 


makes an Award that the ſaid Parties, "within four 


Days after the ſaid Award, ſhould give to each 


other Releaſes to the Time of the Submiſſion ; 
provided that if either of the ſaid Parties ſhould be 
diſcontented with the ſaid Award, and within 
twenty Days after the ſaid Award ſhould pay to 
the other 105. that then the ſaid Award ſhould be 


Void ; yet this is a good Award; for the Proviſo 
to make it void after the Ruccution of the Releaſes, 
is repugnant ; and if by not making a Releaſe, ei- 
ther of the ſaid Parties hath forfeited his Bond, it 
cannot be helped, or become not forfeited by dif | 


ſolving the Award by Proviſo. Poph. 15, 16. 

20. But in this Caſe it is ſaid, that 11 the Pro- 
viſo had been to be performed within the ſaid four 
Days, the Award would have been void, becauſe 
no final End of the Controverſy, in as much as it 
is not certain, by Reafon of the Condition, whether 
it ſhall be an End, or not. Bid. 


Where Matters are ſubmitted, they ought to 
Award all abſolutely, without referring to any fu- 


ture Examination ; and that he knew but one Caſe 


where Arbitrators may refer to a future Act, and 


that is, where they award the Payment of fuch 


_ Coſts, as an Officer of the Court ſhall tax, which 


L has 
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has been allowed per. Holt, ſed adjurnatur. 12 Mod. 
139. | 7 
Where the Submiſſion is ſimply without Condi- 
tion, an Award of Part is good. 12 Med. 585. 

Though Awards ſhould be certain and final, yet 
if they are as certain and final as the Nature of ihe 


Thing will bear 'tis ſufficient; by 3 J. contra Page 


J. Fitz: gib. 27. Barnard. B. R. 463. 2 Stra 903. 


. 


An Award muſt appoint the dolng ſome⸗ 
thing Benelicial to each Party. 


T has been always held neceſſary, that Awards 
ſhould be mutual, i. e. appoint the Doing of 
ſomething beneficial to each Party, in Appearance 
at leaſt. 
2. But herein it muſt be obſerved, that the Caſes 
in the old Books differ from our more Modern Re- 
ſolutions and Stile, more from our Modern Prac- 
tice; and that it muſt appear now, that it was not 
poſſible for the Party, who complains of Inequality, 
ro have reaped the leaſt Advantage by the Award, 
and that nothing at all was awarded to be done un- 
to him; for the Arbitrators being Judges of the 
Parties own chuſing, it will not be preſumed but 


that they have done each of them Juſtice. 


3. It muſt likewiſe be obſerved, that let the 
Award be ever ſo ſevere on one of the Parties, as 
by Awarding him to pay 1000 J. when there was 
but 100 J. due, if there be any Thing awarded to 
be done unto him, as the paying him a Penny, or 
giving him a Releaſe; the Award will be held 
equal and advantagious in Law; and there can be 


no Remedy againſt it, but in Equity. 


4. If a Treſpaſs be put to Award, if the Arbi- 


trators award nothing to be done by. him who did 
the Treſpaſs, i it is s worth nothing. 43 E. 3. 28.6. 
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6. So if they award that he ſhall wage his Law, 
that he his Not guilty, and that he ſhall be quit; 
and he does it accordingly, without Satisfaction, it 
is not good. 46 E. 3. 17, 6. 4 
6. So if a Treſpaſs for Taking his Cattle be put 
to Award, if the Arbitrators award that the Owner 
. Chal have his Goods again; this is not good, be- 
cauſe there is no Satisfaction awarded for the Da- 
mage of the Taking and Detinue. 45 E. 3. 16. 
7. So it is no good Award, that one ſhall go to 
Rome or Paul's; for this is not any Advantage. 9 
Z. 4. 44. 
8. It is no good Award, that one ſhall make a Re- 
leaſe to the other of Land, in Satisfaction of an 
Action, if he to whom the Releaſe is to be made, 
had nothing in Land at the Time, for then it is 
no Advantage to him. 9 E. 4. 44. 6. 
9. But if a Man makes to me a Releaſe of certain 
Land, of which I am ſeiſed, and after he gets the 
Releaſe again, and after he and I ſubmit all Matters 
to the Award of J. S. who awards, that he ſhall 
deliver to me all the Evidences concerning the Land. 
in Satisfaction of a certain Action; this is a good 
Award, though theſe are my own Evidences ; for 
this is an Advantage to me, to have them without 
Suit. 9 E. 4. 44. 
10. In an Action of Debt upon a : Bond, condi- 
- tioned for the Performance of an Award, the De- 
fendant pleaded, that the Arbitrators did make an 
Award, that the Defendant ſhould pay to the Plain- 
tiff 3100 / and ſhould give to the Plaintiff a ge- 
neral Releaſe; and pleaded that he had paid the 
Money and given a Releaſe accordingly, but did 
not ſhew what, on the Part of the Plaintiff, was 
awarded to be done; and the Plaintiff replied, 
without ſhewing the other Part of the Award in 
bis Replication, and took Iſſue, that the Defendant 
; hed not paid the 9 ; - 4 the Defendant put 
2 in 
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in an inſufficient Rejoinder, open. which the Plain- 
tiff demurred. 

11. And it was held by the Court, that w_ 
Plaintiff could not have Judgment, it appearing by 
the Pleading to be but an Award of one Side only; 
but if the Plaintiff would have helped himſelf, he 


ought to have ſhewn the other Part of the Award 


before he had taken Iſſue; but the Court would. 
not give Judgment for the Defendant, but fuffered 
the Plaintiff to diſcontinue, becauſe they apprehen- 
ded it to be only a Trick in Pleading; hae which the 
Chief Juſtice reprehended Sanders, who excuſed 
himſelf, by Reafon of the Severity of the Award. 
Mich. 21 Car. 2, between Fea! and Warner, t 
Jaund. 326. 

12. When a Thing appeared by the Submiſſion 
and Award to be certain, and due to one of the 
Parties, it has been held, that awarding Part or 
Parcel of ſuch Thing they aſcertained, was net 

ood. 
J 13. As an Award to pay Parcel of a Debt due 


zs not good. 45 E. 3. 16. 


14. So an Award that the Owner ſhall have 5 
Parcel of his own Goods, is not good. 45 E. 3. 16. 


13. So if A. and B. ſubmit all — be- 


tween them concerning a Wine Licence, and the 


Arreats of certain Rent; and the Arbitrators re- 


Citing 15 J. to be due to A. make an Award that 
B. ſhall pay 7 J. 10s. to A. in Satisfaction of Part 
the ſaid 151. and ſhall aſſign the Wine Licence 0 
A. this is a void Award as to the Aſſignment of the 


Wine Licence. All. 52. But Bacon held, that it 


ſhould be in SatisfaQtion of the other 71. 10s. 

16. But this Diſtinction has not been ſo ſtrictly 
_— to of later Days ; for it has been reſol- - 
V 

17. That though it appears by an Award, that 
yak was in Controverſy for Rent due, and fifty is 

awarded 


wad ia | Sarifaldion sag FA general 1. 
eaſes to be given z yet this is s good Award ; for 


though it did not appear, that other Matters were 
in Controverſy, yet perhaps the Arbitrators did 


conſider: other Matters ; and tis but unreaſonable 
for him to find fault i in whoſe Caſe this Award | is 
made. 2 Mod. 303, 304. 

18. If the Arbitrators reciting, that whereas 


there were feveral Differences between the Plaintif 


and the Defendant concerning a Houſe, and divers 
Elms, and Arrears of Rent, they, to make a Gaal 
End of all, award the Defendant to pay to the 


_ Plaintiff 4. for all the faid Arrears of Rept ; this 
is a good Award; for either it ſhall be intended. 
that the other Matters were otherwiſe determined 5 


or when the Award ſays, to end all Differences, it 


Hall be intended that the 4 l. was given in Satisfac- 
tion of all, Tris. 16 Car. 2. between Hopper and 


Aecket,' 1 Lev. 133. 

_ If A. 404 ſubmit to the Award of F. $. 
who makes his Award, that A. ſhall pay to B. 151. 
which the ſaid F.'S. did adzudge che faid B. to have 
ſuſtained in Coſts and Damages, by Reaſon of a 
Suic without Cauſe commenced by A. againſt B. 


and that all Suits and Diff@ences' between them 
ſhall ceaſe 3 this is a good Award; for by this 
Award A. is not ſubject to have Caſts taxed againlt 


him at the Prayer of B. and therefore the. Award 
is not of one Side only; though it was abjected, 
that B. had no Advantage by Staying his owa Suit, 
and paying 184. Coſts ; and that it did not appear, 
that there were any ocher Differences between ihem. 
2 Vent. 221. 


20. It is a good Award where each Party is indeb- 


ted in 40 5. the one to the other, that the one ſhall 
be quit againſt the other, for there is a luſſcient. 
— — 19 H. 6. 37. | 


Es „ 


49. 
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21. If an Award be, that all Controverſies ſhall 
ceaſe, and that one ſhall give 12 d. to the other; 
this is a good Award, though the other hath no- 
thing given to him; for it may be, that he hath 
done a greater Treſpaſs than the other. 1 Rol. Abr. 
254. 1 Lev. 58. the like Point adjudged. 

22. If an Award be de & ſuper Premiſſis, that 
each of the Parties ſhall make a Releaſe the one to | 


the other, of all Matters till the Award; and that 
one of the Parties ſhall pay 10 J. to the other at a 


Dey certain, & quod partes Predidte continuarent a- 
mantes & amici ut in Priori tempore; this is a good 

Award]; for though it be admitted, that the Award, 
as to — general Releaſe till the Award made, is 
void (though the Court inclined econira as to this 
Point) yer the Award for the Payment of 10 J. is 
an Award of both Parts, becauſe it ſhall be intended 


to be in Satisfaction of all Matters between them, 


eſpecially in this Caſe, where it is ſaid, that the 
Parties ſhall be Friends, ut in Priori tempore. 1 Rol. 
Abr. 254. 

23. All the Matters awarded to be done on the 
one Side, were pardoned by the General Pardon 
and the Award was notwithſtanding this, held good, © 


1 Sid. 178. * 


24. And note, that where there are ſeveral Par- 
ties, ſomething beneficial muſt be awarded £0 


each. 
25. As if three Perſons, ſerlicet A. B. and C. af 


the one Part, and D. of the other Part, ſubmit 


themſelves to the Award of J. S. ila quod, Ec. and 
he makes an Award between A. and B. of the one 
Part, and D. of the other Part, and makes no A- 
ward between C. and D. this is not good. 1 Kol. 
Ar. 540. 

26. But the Condition of the Submiſſion may be 
ſuch, as that it may not be requiſite to make an 
Award between all the Parties. | | 

27. A8 
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27. As if A. and B. of the one Part, and C. of 
the other Part, ſubmit themſelves to the Award of 

S. of all Matters between them, F. S. may make 
an Award of any Matter between A. only and C. 
though B. hath nothing to do therewith; for the 
Submiſſion ſhall be taken diſtributively. 8 Co. 98. 


28, And. note, that where one Perſon ſubmits 


for another, regularly there muſt be ſomething ad- 
vantagious awarded to be done to him on whoſe way 
half the Submiſſion was. Carth. 413. 

29. If A. and B. ſubmit to the Award of F. §. 
who makes an Award, that A. ſhall be bound with 
ſuch Sureties as B. ſhall approve, for the Payment 
of 100/. to B. and that thereupon they ſhall ſeal 
mutual Releaſes to one another; this is a void 
Award, becauſe B. muſt firſt approve of the Se- 
curity before, and without which the Releaſes are 
not to be given; ſo that it is but an Award but of 


one Side. Hill. 1 W. & M. between Thirſby 1 | 


Helbot, 3 Mod. 272. 


30. A Thing may be beneficial to the N 


although it be awarded to be done to à Stranger. 


31. As if an Award be, that A. ſhall pay Mo- 


ney to the Servant of B. this is good. 3 Leon. 62. 
32. But then it muſt appear, that the Servant 
received i ic to the Uſe of his Maſter. N. Dier 242. 
33. So if J. S. and F. D. are bound in. 20 J. at 
my Kequeſt, and the Requeſt of V. N. and after- 
wards there is a Controverſy between us Two, 
which of us ſhall pay this Money, among other 
ſych Bargains between us; upon which all Matters 
in Controverſy are ſubmitted to Arbitrament; 
and the Arbitrator awards, that I ſhall pay one 
Moiety of the Money with the Uſe, and V. N. 
the other Moiety to the Obligee; this is a good 
Award, though he be a Stranger to whom it is to 


be paid 4 thoſe who. ſubmicted themſelves, for 
| L 4 bers 


151 


132 


The Compleat Arbitratdz. 
here appears to be an ——— to the Fartim. I 
Rol. Abr. 247. 

34. In Debt upon a Bond, the Menden ptay- | 
ed Oyer of the Condition, which was for - perform- 

ing the Award of J. S. and pleaded Nat led fait 

and the Plaintiff. replied, and ſet forth an Award, 
which was, that the Plaintiff and Defendant ſhould 
pay each a certain Sum yearly to A. for the Uſe of 
Mrs. Bird, their Mother. | Broderick took an Ex- 
ception to the Award, that this was to award a 
Thing to be done io a third Perſon, who. is a 
Stranger to the Submiſſion, and conſequently of a 
Matter out of the Power of the Arbitrators ; but 


Hal Chief Juſtice was of Opinion, that a general 


Award of Money to a Stranger was good ; for it 
ſhall be intended the Submittants were bound as 


Truſtees, or were liable to pay the ſame ;z and the 


Payment ſhall _ ed for their Benefit, unleſs 
the contrary a but Povel was of a contrary 
Opinion, and he bie! it muſt appear to be for their 
Benefit; and it ſhall not be fo intended, unleſs it 


does appear z but in the principal Caſe he held, 


that it ſnould be intended to be for their Benefit, 
or rather that it appeared to be ſo, becauſe the 
Payment was to the Uſe of the Mother; but no 


12 was given. 1 Salt. 74. 


er. VII. 


An Award muſt appoint the Doing of a 
Thing that is reaſonable, n and 


- lawful. 


1. 1 T has been often obſerved, that the 1 

tors being Judges of the Parties own chafing, 
the Law will not countenance nor regard any Com- 
plaints, which may be made with Reſpect to the 


Unrea- 


Unreaſonablenefs or 3 of the nnd unleſs 
it appears to be ſo unreaſonable: or ſevere as to be 
againſt; Law, or impoſſible to be performed; 
and therefore it is, that we have but feu Caſes, 
wherein it has been attempted to ſet aſide the 
Award n on IE ; however, it n 
_ that, 0 b | 
. Han Award be, hae one hall ste 
two Tears i in Satisfaction of an hr ge 0 is not 
bound to perform it. 9 Z. 4. 44. | 
3. If there be a Submiſſion of all Commrnites 
ee the Parſon of A. and the Pariſhioners there, 
and the Arbitrators award, that the Pariſhioners at 
all Times ſhall give Notice io the Parſon, when 
tbey ſhear their ſheep, ſo that the Parſon or his Ser- 
vants may be there, it is a good Award ; for the 
Notice muſt be given at the Parſonage, where, by 
Intendment of Law the Parſon is always reſident; 
per Croke : But Hutton held, that the Award was 
void, becauſe,fas he ſaid, it was unreaſonable that the 
Pariſhioner muſt find the Parſon ubicunque, Ec. to 
give him Notice; but it was adjudged afterwards, 
according to the Opinion of Ce between A 
me 
But though the Courts of Law are not willing to 
tive any Countenance to Complaints founded-bare- 
ly on the Unreaſonableneſs or Severity of the Award; 
es it is otherwiſe where the! Award is ines to 
performed, or where it is againſt Law. 
i wm —_ it the Arbitrators award J. S. 10 pay a 
Sum of Money at a Day patt, it is nou! and: has 
Condition is ſaved. 8 E. 4. 1.6. 
. So if it be awarded to turn tlie River of 
| Thames, to releaſe all Righc in the Manor of A. 
when in Truth thete is no ſach ner 22 1. 6. 


a> 


Seat So if he: Kue! be; har: one wal ende | | 


: the Juſtices. de * to make him to levy a Fine 
before 


before a ae eee ; this is n ernte it is 
* in his Power. 19 E. 4. 1. 

If Two ſubmit themſelves to the. Award of 
7. 8. for the Title of certain Copy hold Land, and 
J. S. awards that one, ſcilicet A. ſhall pay to the 
other, ſcilicet B. 61, upon the 21ſt Day of May, 
and 61. at Michaelmas next enſuing; and that B. 
mall releafe to A. all his Right in the Copy hold, 
fuper. predi# primo die Maii, omitting vice/mo, and 
awards over, that he ſhall make farther Aſſurance: 
within three Days after, Sc. this a void Award; 
for the Award for Making of the Releaſe ſuper | 
pred primo die Mait is void, there being no ſuch 
Day before - mentioned; and it appears that the 
Releaſe at the faid Day ſhould be the principal 
Conſide ration of his Part, who ought. to make it; 
and then the Reſt of the Award for further Aſſu- 
rance, which is good, is not ſufficient, this being 
but Part of the Conſideration, and Award of his 
Part. 1 Rol. Abr. 234. 

8. But if the Thing to be e be poſſible, 
though i it appear extream difficult, yet the Party is 
bound to perform it. | 

9. And it is faid, that if one be awarded to go 
to ſuch a Place, and bring from thence a certain 
Thing which is not there; yet the Party is obliged 

'to convey it firſt to pra _ and then bring 1 it 
from thence. 9 H. 5. 
10. An Award | ay one ſhall pay 201. where he 
hath not 209. or twenty Tun of Wine, where he 
hath not one, is a good Award. 19 E. 4. 1. 

11. It is faid in the Year-Book, 18 E. 4. 21. 
that if an Award be, to make an Obligation to 
another immediately after the Award; this 1 is void 3 
ſor a Space is requilie. 

12. But otherwiſe it is, if he awards that one 
ſhall make a Feoffment to the other of one Acre, 
and ſhall immediately alter deliver the dun. z 

this 


The: 


this is good; ſo if it be, ha hat ſhall ee Ob- 


ligation, and immediately. _ pay the m a 


for this is poſſible. 18 E. 4. .- 
13. But the Law ſeems * be well ſettled as Ka 


this Point; for it has been adjudged, that if aa 


Award be to pay Money, without mentioning 
Time or Place, it muſt be intended immediately 3 
and yet good. 2 Brown." 311. And per Holt Chief 
Juſtice where no Time is appointed, it muſt be 


done in convenient Time, for the Law ſupplies it; 


ſo, if there muſt be a Requeſt, che Law ſays it mult 


be in convenient Time after Requeſt; if there 
needs no Requeſt, but there muſt be a Tender, 
that muſt be likewiſe 1 1n convenient Time. 1 Salk. | 


6 1 


9. 
14. 1f an Award be, ia one of the Parties ſhall 
Eill, ſteal, forge a Deed, or the like, it is 0. 
_ Cp. Tit. 206. 


15. It it be awarded, that Money. ſhall be paid | 


to an Infant, and that bi ſhall make a Releaſe; it 


is void; for the Infant's Releaſe is not 880 is 


Law. 1 Fon. 165. 


16. An ys that one of the Parties ſhall do, 4 


| Thing out of his Power, as to deliver up a Deed 
which is in the Cuſtody of J. S. is void ; AG 
per Cur, 12 Med. 585. 


8 E E T. VIIL 


Award void in Part, and good fo? the 


Reft ; and noip in Part, void foz the 
Whole, 


255 


T H E moſt prevailing Diſtindion to by met goo » Bar. 
with in our Books, relating to the Awards natd. B. R. 


being void in Part, or in the Whole, is where the 460. 


* is conditional, or with an 154 N fat 


1 


_ = 5 ** . * K 
— 4 —— we —— * — 
% A agents — 8 — 


| 


e 
TT 
* FOTRLY B89 — 
: FP 


r 


r R ito, n.o=P 


— Arb(tratoz. 


: de Premifts (as it ia called) and where ir is abſolute, 


And enumerat ing ſeveral particular Manters, in . 8 


troverſy. | 

o . As in Boſpol's Caſe, 8:Ga 'o& whero.ie is 

held, that if the Submiſſion be condisiogal, or with 
an Ii quad, the Award mult! be made of all fuch 

Matters as the Arbitrators had Notice of other- 

wiſe it will be void for the Whale. % Df 

3. But if che Submiſſion: — or vichage | 
y ſuch conditional Clanſe, then the Arbitratets 
may make an Award of any Part or -Parcel: of the 
Matters in- Connery, and it _ be good far 
ſuch Part. Mid. 3601 + . 

e. But it does not ſeem that ic is pan the above 
|. oper that Awards are now held to be gand 

Parr, and void for the Reſt; for it is a ſtated 
Roſe eoncerning Awards that are ſaid to be a af 
| 1 Premiſſis. | 

5. That if the Words uſed in them be i in abeir 
Nature more comprehenſive, and fo, extenſive to 
Things not within the. Submiſſion ; yet they hall 
be intended, that there was no other| Matter 
between the Parties for them to lay hold on, but 
- What was ſubmitted, if the contrary be not ſhewn; 
fo % converſe, if the Words are more narrow and 
leſs comprehenſive, than to take in all the Matter 
of Submiſſion z yet it ſhall be intended, that no 
more was in Controverſy, than what the Words 
naturally comprehend, if the contrary be not like- 
wife ſhewn. _ 

6. And though has Rule has. prevented i in a 
great Meaſure Awards from being void on this 
Account, yet have they been often held goad for 
Part, and void for Part, when they could not de 


- - --- ſaid to come within this Rule. 


7. And it appears, that Harards tba] the | 
- Submiſſion was conditional) have been heid good, 
though the Arbitrators made an Award: of Part of 


the 


"nd a ew | 


Notice, eſpecially if they! en en Re- 
leaſes. 1 Saund, 32 

38. And that where 0 was made of the 
Whole, and Part happened to be good, and Part 


void; yet it has been held good for that Part 
which was well awarded, and void for the Reſt; 
eſpecially .if that good Part did nor depend on that 


which was void, asappears by the following Caſes. 
9. If upona Submiſſion by A. and B. of all Suits 


between them concerning certain Tithes, the Award 
be, that A. ſhall pay to B. ſuch-a Sum of Money, 
and that B. ſhall ſuffer all Suits to be difcontinued | 


which he hath againſt A. where he hath other Svics 


which do not concern the faid Fithes ; by which 
the Award is void for this; yet the Award is good, 


for the Reſt ; for this is not ſo entire as a Releaſe. 
Adjudged in Cam. Scat. 1 Rol. Rep. 362. 


10. If the Submiſſion be of all * depend- | 


ing, and the Award is, that he ſhall not proſecute 


any Action depending or arifing, till the Award 


made, where there are mean Actions depending 
|  berween the Submiſſion and the Award, by which 
the Award is void for theſe; yet the A ward is 


good for thoſe which are ſubmitted; becauſe this is 


not ſo entire, but that this Part of the Award, 
which is good, may be . Between Ser 
and Sayer, x Rol. Abr. 258, 


| 22, If the Submiſſion be of all Matters def pend- 


inp, &c. and the Award is, that one, Leihen A. 
ſhall x * to the other, feilice? J. 1000 J. at ſuch 
Days, 
Controverſies and Matters in Difference whatſoever, 
between the ſaid Parties, preſentiy ſhall ceafe, de- 


termine, and be void; and it is further awarded, 


that each Party ſhall make general Relcafes.of all 


the Matters in Controverſy,” of | which they 14 = 


c. and further. awards, that all Actions, 


Matters and Demands between them till ſuch a 
Day, which, by Admirtance, „ the Ob- 


2 | ligation, | _ 
; NL | 5 


1 . 
N p N 4 
2.4 
_ | * or 
CxS p 8 
> * * * 1 A 
* 5 — x 
. £ F 3 a - 4 
1 | | Lo 2 2 0 4 
n on WRT 
: 5 - & +. : 
4 3 43 
3 1 ., By 
wy 1 1 7 * Cat 
$4.4 _— 
AD | 
2 "4 * 7 


The Compleat Arbitratoz. 
hgation of Submiſſion; yet, although this Award 
is void as to the Releaſe, becauſe, if it ſnould be 
made, it would releaſe the Obligation of Submiſſion z 
yet the Award is good, in as much as there is an 
Award of both Sides, preter this, feilicet the Pay- 
ment of the 1000 J. and alſo that all Matters in 
Controverſy between them ſhall ceaſe, which is 
good; and ſo the Award of both Parts, and Re- 
compence to them. 1 Rol. Abr. 258, 259. | 
12. In Debt on an Obligation to perform an 
Award, and in the firſt Part of the Award 'tts 
awarded, that all Suits and Controverſies ſhall ceaſe, 
Sec. and though in all the Award afterwards no- 
thing is well awarded, but only on one Part; yet it 
was agreed by the Court, that this is a good and 


mutual Award on the firſt Part ob: Between Har- 
ris and Knipe, 1 Lev. 38. 


13. In an Aſump/it for the b an A- 


ward, the Defendant pleaded, that the Submiſſion 
was conditional, and that 41, was due to him for 


Fees as an Attorney, of which he gave Notice to the 
Arbitrators; but that they notwithſtanding award- 
ed him to pay 61. and that each Party ſhould give 


mutual Releaſes z and though it was objected, that 
the Submiſſion being conditional, or with an [a 
quod, they ſhould have made an Award of all that 
was notified to them; but in this Caſe it was held 
to be good enough; for they having awarded Re- 
 Jeaſes, the Award was thereby mutual, and perhaps 


they did not deem this a jolt Debt, Between Birks 
and Trippet, 1 Saund. 32. 
14. It 4. and B. ſubmit to the Award of . 


and he awards that A. ſhall pay to B. 10 l. and that 
B. (hall pay to A. the Expences at the Making the 


Award; and that, upon the Performance of the 
Whole, they ſhall make to one another general Re- 


leaſes ; this is a good Award; for the Releaſes 
ovght to be made upon the Performance of that 


1 1 which 


KR 
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which is well awarded, and not ſtay till the Per- 
formance of that which is void. 2 Lev. 3. Same 


Point adjudged. 3 Lev. 413. 


15. If in an Action of Debt upon an Award, the 


Plaintiff declares, that the Arbitrators did make an 
Award, that the Defendant ſhould pay unto the 


Plaintiff 107. this is a good Declaration, though 


nothing is ſhewn to have been awarded on the other 

Side; for it is ſufficient for the Plaintiff to ſet forth 
that Part of the Award 18 intitles him to his 

Action. 1 Leon. 72. 

16. If the Condition of an Obligation be to 
e an Award, and the Award is, that the 


bligor and a Stranger ſhall pay to the other Party 


10 l. though this is void as to the Stranger, yet it 


is good as to the Obligor, and he is bound to per- 
form it. 1 Rol. Abr. 244. | 

17. If the Arbitrators award, that one hall 
make an Aſſurance of certain Land within the 


Submiſſion, to the other and his Wiſe, where the 


Wife is a Stranger to the Submiſſion ; and there- 


fore the Award is void as to her; yet the Award 


is good for the Reſt ; for he ought to make the 
Aſſurance to the Party, the Huſband. 1 Rol. Abr. 


259. 
18. So if an Award be, that one ſhall makes a 


| Leaſe for Life to the other, the Remainder to a 
Stranger in Fee; though as to the Remainder this 
is a void Award ; Lex it is good as to the particular 
Eſtate. Cro. Eliz. 768. 


19. If Two ſubmit thamlves to the Lad of 


F. S. ita quod fiat before Michaelmas, and the Arbi- 


trators award that one ſhall pay 5 J. to the other 
for ten Loads of Wood, and awards ſeveral other 


Matters for other Things ; ; and after this Award, 
if he that is to pay it, can diſprove, or better prove 
the Payment of any of the ſaid Sums before them, 

or of * of them, before the ſaid Feaſt of Michael; 


| chen 


239 
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5 then ſo much as is proved ſhall not be paid at the |} 
ſaid Feaſt ; this is a good Award; for the firſt - 
Part is good, and ſo thereby the Authority of the 
Arbitrators ended, and then a Reference to Proof | 
or Diſproof is meerly void. Hob. 218. | 
Submiſſion of all Matters to the Time of the Award; 
the Award was made in Oober, that one of the Par- | 
ties ſhould releaſe all Actions in December following; 
per Cur?, tis good, unleſs it ſhould be ſhewn, that 
ſome new Cauſe of Action intervened. 3 Vin. Abr. 
48. pl. 34- 35 „ ug ge 
An Award to releaſe all Matters to the Time of 
the Award, has been held good for a Jong Time, 
though Anciently otherwiſe) becauſe ic ſhall not 
be intended, unleſs the contrary be ſhewn, that 
any other Matter arofe, between the Submiſſion _ 
and making the Award, and if no Matter did 
atiſe, the Arbitrator has awarded no more than he 
ſhould do; and ſince that a ſecond Reaſon has 
been added, that ſuppoſing other Matters to have 
ariſen, yet as to that, the Award is void; the 
general Words being to be expounded of all Mat- 
ters in Controverſy at the Time of the Submiſſion, 
and as to other Matters ariſing ſince, to be void; * 
and if in ſuch Caſe, the Party ſubmitting to 
the Award, ſhould make a Releaſe to the Time of 
the Submiſſion, it would be a good Performance 
of the Award. 12 Mod. 116, 117. 
Award was that the Defendant pay 10 U. in full 
of all Demands, and that the Plaintiff releaſe to 
him, &c, The Court held, that if the Plaintiff 
would not receive the 10 J. becaufe he would not be 
obliged to releaſe when the Defendant tendered, 
and he refuſed, he was as much obliged to relcaſe 
upon the Tender and refuſal, as if he had aftually | 
received the Money. Salt. 74, 75. pl. 14. | 
The Arbitrators awarded the Bonds of Submif- 


=— ſion to be ſurrendered, It was objected that this 
| exceeded 


— — 
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exceeded their Authority 3 and Holt Chief Juſtice 


held it void; for they would not award any Thing 
concerning chem! Ld. Raym. | 


Where the Submiſſion is ſpecial of all Contro- 
verſies between the Plaintiff and Defendant as Ad- 


| miniſtrators, Sc. and the Award is, that they ſhall 


execute mutual general Releaſes according to the 
Extent of the Submiſſion; it was held by Holt 


Chief Juſtice, that the ſpecial Words of the Sub- 
miſſion explain the generality of the Award. Le. 


Kaym. 533, 534. 
Submiſſion was of all Ats, &c. betmices the 


Plaintiff and Defendant. In Debr on the Bond, 


the Defendant pleaded no Award; the Plaintiff ' 


replied, and ſet forth an Award of all Actions beween 


the Plaintiff and Defendant and his Wife, and that 
the Defendant was to pay the Plaintiff 20 J. in Sa- 


tisfaction of Law-Charges due to him by the De- 


fendant's Wife, as Executrix of, Sc. It was moved 


in arreſt of Judgment, that che Submiſſion ſhould 


have been of all Actions between the Plaintiff and 


the Defendant and his Wife; but it was held that 


it was good as it is, becauſe upon the Defendant's 


Inter-marriage with his Wife, who was the Widow 


and Executrix of her former Huſband, the Plain- 
tiff had an immediate Demand on him ; and the 

Court being of that Opinion, held the Award good; 
and ſo the Judgment was affirmed. 8 Mod. 212. 


Where Arbitrators direct that an Application 


ſhall be made to Parliament to confirm their A- 
ward, ſuch Award is not binding, unleſs an Act 


of Parliament be applied for, and obtained pur- 


ſuant to ſuch Direction. 2 Eg. Caſ. Abr. 93. pl. 7. 


2 Atk. Rep. 182. pl. 157. S. C. but not S. P. 


Till King Fames the Firſt's Time the Law was 
held all along, that an Award void in Part was void 
in toto, but then, as it appears in Hob. and Hutt.. 
that an A might be — in Part and good in 


Part ; 
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Part 5 per Holt Cliief Juſtice. 12 Mod. 534: Ld. 


1 71 
3 taken where the Thing to be 


a on ont Side is only applied to one particular 


Thing of the other Site, thete though che Award 
be void in other Parts, it may be good in that 


Part; fecus where a particular Thing of one Side 


is applied by the Award to all that is to be done 
of the other Side, if any of thoſe Things be ill 
awarded the Award cannot be good for the Reſt g 
per Porwel Juſtice. 12 Mod. 58 7. | 
And if an Award were, — one of the Parties 
with his Wife and Son join in a Conveyance to the 
other, and the other pay him 100 J. that award is 
as to a Conveyance to be made by hiqmſelf, 
and if that only had been awarded for the 200 l. it 
had been well; but fure fuch Award would be 
wholly' void; for the other was to have had @ Ti- 
tle made to him from the Party, his Wife and Son, 
and it would be unreaſonable if it were that one 
ſhould be obliged to pay his Money, and not have 
ſuch Title made to him as the Arbitra eſigned 1 
per Powel Juſtice. 12 Mod. 587. 
It has been often reſolved, that if an Award be 
void in Part, as being only Exipurte, yet if it be 
mutual for another Part it ſhall be good for that 
Part; per Powel Juftice, and he cited 10 Rep, 
131. 5. Oſborn's Caſe, where if an Award be of 
ſome Matter within the Submiſſion, and for that 
void as to that Part, and though it appears by the 
Award that it deſigned both ſhould be Recompence 
of what is to be done of the other Side, yet if there 


83 be ever ſo ſmall a Matter to make it mutual, it 


ſhall ſtand for the Matter within the Sobmiſſion 
but he ſaid, that this was Durus Serma, and 
that Judgment was after reverſed upon a Writ of 
Error, and that the Rule put there will not hold of 


ms 5 N it. 12 Mod. 587, 
5 Though. 


de ſet off. Plaintiff refuſing to conſent io a Wee 
A 
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Though an Award may be void in Part and 
good for the Reſt, yet this muſt not be when it is 
void in that 2 7 25 the Juſtice of the 
Award; per Parker Chief Juſtjce in delivering the 
Opinion Kae Court. 10 Mod. 204. "I 

One recovered 907. Damages in Waſte, and then 
the Mafter is ſubmitted to Reference; and. it is 


awarded that the Defendant ſhould at one Time 
pay 10/. to the Plainciff, and that at another Day 


e ſhould pay him 157. and that for Payment 


"thereof another and the Defendant ſhould become 
bound in a Bond; this being goo in Part, thoy 


void for the Reſt, was held good; but Potre! 


— * eited the Caſe, 720 ſure that was 
bard, and would not paſs at this Day. 12 Mad. 
58 4 T 1 > © 


An Award of a Covenant to indemnify againſt 
the Acts of a third Perſon, and the Coſts and Da- 
mages therein, Js void. Admitted. Arg. Fitg gib. 
270. | | | II 
Motion for an Attachment for Nonpayment of 
Money awarded under a Reference per Regulam 


Cur. Defendant ſhewed for Cauſe, that the Arbi- 


trators being by the Rule confined to ſtate Plain- 


_ -tiff*s Demand only, were debarred from the Con- 


ſideration of Defendant's Demand on Plaintiff: 


— 


That Defendant having brought ee 


Plaintiff, Plaintiff had pleaded the General Iſſue, 
and given Notice to ſet off his Demand under the 
Award. Per Cur* : It, appears that Demand of the 
Money awarded was made, and Defendant in Con- 
rempt June 10. the Notice to ſet off was not till 
June 24. If Defendant pays the Money it cannot 


ence to Prothonotary, Rule was made Abſalyce 


* 


for Attachment, but ordered to ſtay à Month In the 
Officers Hands, Barnes 2. 
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| 51 W 
Concerning the Perfoymance ol the A- 
e ee eee ee 


1 


wept HE Award WM made by 1 the Arbirrators, 
it is incumbent on each Party to perform 
whatever i is awarded on his or their Part to be done; 
provided it be made in ſuch Manner as the Law 
preſcribes; for it ſeldom happens rat any Thing 


elle will excuſe the Parties. 


2. But if the Award be void, as being againſt 
Law, the Parties are not obliged to perform it, 
though the Submiſſion be by Bond, or otherwiſe. 


Dal. 43. 
3. Les it is Pa, that if after fach 5055 Award 


made, there be an Aſumpf to perfom it, this ſhall 


bind, for Volenti non fit Injuria. Noy 62. 

4. If an Award be, that each of the Parties ſhall 
diſcontinue the Actions which they have one againſt 
the other, (admitting this is good, though it is not 
final) this is a good Award; for if. the Court will 
not ſuffer a Diſcontinuance to be W the Party 
| ſhall be excuſed. 3 Leon. 62. "x 

5. It is held, that where a Thing is awarded to 


be done, Eee, afterwards becomes impoſſible by 


the Act of God, that the Party is, excuſeg ; as if 
an Award be, to deliver a Horſe before ſuch a 
Day, and he dies before the Day, the as is ex- 


cuſed. 21 E. 4. 70. 


6. But if a Thing . to be de becomes 


impoſſible by the Act of a 898 w far that 
will excuſe the Non-performanice, quave, and lee 


- Mad. 27, 28. 


5. In Debt: upon an Obligation, conditioned 


tor the Performance of an | Award, by which the 
| Parties 


: . 
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- Bark were obliged to give mutual Releaſes, the 
Defendant pleaded, that he made a. Releaſe to the 
Plaintiff, and delivered it to F. S. for his Uſe; 

and this was held a good Performance, for that tht 


| Defendant could not plead Non eff faftum ; neither 


could he countermand it ; and as the Arbitrators 


had not appointed any Place where the Releaſes 


ſhould be delivered ; if the Plaintiff ſhould abſenc 
himſelf, ic would be very inconvenient. Cro. Eliz. 


If in Debt upon an Obligation, condiiewel 


_ the Performance of the Award of J. S. the De- 


fendant pleads, That whereas there was a Suit in 


Chancery by the now Defendanr, againſt the now _ 


Plaintiff, for ſuch a Cauſe, Cc. the ſaid J. S. did 
award that the ſaid Suit ſhould ceaſe, and that ihe 


now Plaintiff ſhould ſtand acquitted de gualibet ma- 


teria in eadem contenta, and avers that he did not 


any further proſecute the ſaid Suit, but that the now 
Plaintiff always after Sbelit inde quietus ; this is a 


good Plea, without ſhewing any Diſcharge in Fafto ; 3 
and the Award being, that he ftaret acquietatus, it 
is no more, than that by that Award he ſhould 
be acquitted. Cro. Zac. 339. 

9. In Debt upon an Obligation for Performance 


of an Award, which was, That the Plaintiff ſhould 
not proſecute, nor proceed in the ſame Term, in 


fuch an Action; and it was held by the Court to 
be a good Award; and it was likewiſe agreed, 
that the Award being, that he ſhould not proſecute 


in ſuch an Action in the ſame Term, that che 
Entry of Continuance from Term to Term is not 


any Breach ; and by two Juſtices, if one be obliged 


that he ſhall not continue ſuch a Suit; if he con- 
tinue it by Attorney, it is a Breach of the Obliga- 


tion; but if the Attorney enter the Continuance 
without his Privity, it is no Breach, Cro. Zac. 525, 


M- 3 Vide 


— 


5 Ld. Raym. 116. 
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Vide the gth Chapter, concerning pleading of A- 
wards, hae Gall be a Breach, Se. a 8 
If the Arbitrators award Releaſes ab initio until 

the Time of the Award, and the Party releaſes 
until the Time of the Submiſſion, this is a 
Performance of the Award; per Hol: Chief Juſtice. _ 


Aer. Xx 
Pzecedents of different kinds of Awards. 


An Award in common Form, ben the Sub- 
miſſion is by Bond. 


Though Doc- FJ O all People to whom this preſent writing of 


tor Burn very ff Award ſhall come, A. B. and C. D. of, &c. 
e ſend Greeting. Whereas great Variance, Strife, 
Awards ars Debate and Controverſy hath heretofore been had, 
not com- moved and ſtirred, between E. F. of, Sc. and 
prehended in G. H. of, Cc. of, for and concerning, Fc. 
= _ For the appeaſing and ending whereof, either of 
— an, the ſaid Parties, by their mutual Aſſents, Conſents 

unleſs under and Agreements, have ſubmitted and bound them- 
the Word ſelves either to the other, by their ſeveral Writings 
Os/igatoery Obligatory, bearing Date, c. in the Sum of, 
Inſtrument; #2, to ſtand to, obey, abide, obſerve, perform, 


1 keep the Award, Order, Arbitrament, 


if they are ä 4 Bs 
comprehen- j udgment, final End and Determination of us the 


ded under faid A. B. and C. D. Arbitrators indifferently elec- 
_ _ ted and choſen between the ſaid Parties, to arbitrate, 
able only to a 2Ward, order, &c. of and for the Premiſes, as 
double Sin- by the ſaid feveral Obligations, with the Conditions 
penny Stamp; for the Performance thereof, relation thereunto 
they are l- had, more at large may appear: Now know ye, 
dolle en Tbat we the ſaid Arbitrators, having taken upon 
in Ha us the Buſineſs and Charge of the ſaid Award, and 
willing 


Campleas. Arb{bratoz. 
willing to ſet the faid Parties at Peace and Concord, Crown Stamp. 
by making a final End and Determination concern» 25 being com- 


ing the Premifles in Controverſy ; and having taken 
good Advice and Deliberation, and heard, and 


the ſaid Premiſſes in Controverſy, do make, ' pub- 


liſh, declare and give up this our Award concern» Stamp 


ing the Premiſſes, in Manner and Form following, 
vix. Firſt, We award, order, judge, and deter- 


mine, that, Sc. alſa we award, Sc. Finally. 


we award, judge and determine, &c. In Witneſs 
whereof we, the ſaid Arbitrators, have put qur 
Hands and Seals the Day of Ge. 


Another Foꝛm of an Award, upon a Sub- 
milion by Bonn. 


O all People, to whom this preſent Lodges. Stamp as ot 


5 of Award ſhall come, A. B. of, Ec. an 
C. D. of, Sc. Arbitrators indifferently choſen, 
elected and named, by and between E. F. of, Ic. 


5 and G. H. of, Fc. to arbitrate, award, order, 


judge and determine, of, for, upon and concerninę 
all and all Manner of Action and Actions, Cau 

and Cauſes of Action, Suits, Bills, Bonds, Speci- 
alties, Judgments, Executions, Extents, Quarrels, 
Controverſies, Treſpaſſes, Damages and Demands 
whatſoever, at any Time before our ſaid Election, 


had, made, moved, brought, commenced, ſued, 


proſecuted, done, ſuffered, committed, or depen- 
ding by or between the ſaid Parties, as by the ſe- 
veral Bonds or Writings Obligatory of the ſaid 
Parties, with the Condition thereof, relation being 
thereunto had, more fully and at large may appear. 
Now know ye, That we the ſaid Arbitrators, in 


purſuance of our ſaid Election, and the Power 


given us thereby for the ending of all Matters io us 


4 therein 


167 


prehended 
we preſume 
"4G ; under the 
examined their Proofs and Allegations concerning Word Deed 
Poll in the 


AQ. 
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therein ſubmitted, and for the future Peace and 
Quiet of the ſaid Parties concerning the Premiſſcs, 
do arbitrate, award, order, judge and determine 
thereupon as followeth : Firſt, Sc. — In Witneſs 
whereof we, the ſaid Arbitratots, have to theſe 
our preſent, c. interchangeably ſet our Hands 
and Seals the Day of Ann. Dom. 1730. 


The Fom of an Umpirage, bilefly 


thus: : 


Stamp 28. 6d. T O all Peop le to whom this preſent Writing 


ſhall come, I A. B. of C. Sc. Umpire, in- 


differently choſen by E. F. of, &c. and G. H. of, 


Sc. having deliberately heard and underſtood the 
Griefs and Allegations, and Proofs of both the 
faid Parties, and willing, as much as in me lieth, 
to ſet the ſaid Parties at Unity and good Accord, 
do by theſe Preſents arbitrate, award, order, deem, 
decree and judge, That the ſaid E. F. his Executors 
or Adminiſtrators, ſhall well and truly pay, or 
cauſe to be paid unto the ſaid G. H. his Executors, 
Adminiſtrators or Aſſigns, at or in the, Fc. the 
full Sum of ten Pounds of lawful Money of Great 
Britain, on the firſt Day of May next enſuing the 
Date hereof ; and that upon Payment thereof, ei- 
ther of the ſaid E. F. and G. H. ſhall ſeal, ſubſcribe, 
and, as his ſeveral Act and Deed, deliver unto the 


other of them a general Releaſe in Writing, of all 


Matters, Actions, Suits, Cauſes of Actions, Bonds, 
Bills, Covenants, Controverſics and Demands 
whatſoever ; which either of them may, might, 
or im any wiſe ought to have, of, and againſt the 


other of them, by Reaſon eforchid, or Means of 


any Matter, Cauſe or Thing whalſoever, from the 
Beginning of the Word until the 29th of April, 


. Date of the Bonds of Submiſſion.) In Witneſs 
| whereof 


8 whereof J have hereunto ſet my y Fland ind Seal the 


Day of in the Tear of the 
| —_ of, &c. Am . 1730. 
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O all to whom theſe Preſents ſhall come, or Stamp 23, 6d. 


may concern, or to all to whom this preſent 


Writing of Award indented ſhall come, We F. C. 


of S. in the County of, Sc. and J. V. of, Sc. 


ſend Greeting. Whereas J. E. of, Sc. having a 
Leaſe of a Farm of Lands, called, Sc. and ſituate 
in, Sc. and now in his the ſaid F. E.'s Poſſeſſion, 
did agree to refer the Valuation, Appraiſe ment and 
Eſtimation, as well of the Term of Tears then 
therein to come, as alſo all the Iron Mine, Woods, 


Underwoods, Repairs, and all other Matters in 
Diſpute between the ſaid J. E. and J. W. of . 


in the ſaid County, Yeoman, of, for, touching and 


concerning the ſaid J. W. 's taking and accepting 
of ſuch Leaſe, Iron Mine, Repairs, Woods, Un- 


derwoods, Wood-Grounds and other Matters 
touching and concerning the ſame: In pur ſuance 
hereof the ſaid J. E. and J. W. have bound them- 
ſelves either to the other in che Penal Sum of 1007. 
by their ſeveral Obligations, bearing Date with 


Condi.ions there under- written, to ſtand to, obey, 


abide, obſerve, perform, fulfil and keep the Award, 


Order, Arbitration, final End and Determination 


of them the ſaid F, C. and J. W. indifferently. 


named, elected and choſen, by the mutual Conſent, 
and at the earneſt Requeſt and Petition of both the 


ſaid Parties; ſo that the ſaid Award was made in 
Writing. ready to be delivered to the ſaid Parties 
in Diffcrence, or to ſuch of them as ſhould deſire 


the lame, on or before, Sc. as in and by the ſaid 
2 . 


%% The Compleat Arbſtrafoz- 


Obligations and Conditions thereof more plainly 
doth appear. Now know ye, That we the ſaid J. C. 
and 7. W. having taken upon us the Burthen and 
Charge of the ſaid Award, and having deliberately 
and at large heard, examined, viewed and conſi- 
dered of the Value, Eſtimation and Contents of the 
ſaid Farm, Goods, Chattels and Premiſſes, do by 


| theſe Preſents award, deem, adjudge and order, in 


Manner and Form following ; that is to ſay, Firſt, 
We do award, order and judge, That, Sc. (and 


ſo baving ſet down the Particulars of the Award, 


you may conclude thus, viz) and for the better 
Atteſtation and Confirmation of this Award, we 
the ſaid Arbitrators have hereunto ſet our Hands 
and Seals this, &c. : 


The Fozm of an Award by one Arbitratsz, 
oz Umpire. 


FER 28. Gd. 1 O all Chriſtian People to whom this preſent 


Writing of Award ſhall come, J. E. of B. 
in the County of, Sc. Eſq; ſendeth Greeting. 
Whereas divers Suits, Variances, Controverſies and 
Debates heretofore have been moved, and depend- 
ing between E. T. of, &c. of the one Part, and 


R. H. of, &c. of the other Part, for pacifying, 


ordering and ending whereof, the ſaid E. T. and 
R, H. have bound themſelves either to the other 
in the Sum of 1007. by their ſeveral Obligations 
bearing Date the 23d Day of November ft paſt, 
with Conditions there under- written, to ſtand to, 
obey, abide, perform, fulfil and keep the Award, 
Order, Arbitrament, final End and Determination 
of the ſaid J. E. indifferently elected and choſen, 
by the mutual Conſent, and at the earneſt Requeſt. 
and Petition of both the ſaid Parties, to arbitrate, 
award, judge, order and determine of, for, and 

| . Concerning 


concerning all and all Manner of Action, and Ac- 
tions, Cauſe and Cauſes of Action, Suits, Bills, 
Bonds, Specialties, Judgments, Executions, Ex- 
tents, Quarrels, Controverſies, Treſpaſſes, Da- 
mages and Demands whatfover, at any Time here- 
tofore had, made, moved or depending between 
the ſaid Parties, by Reaſon of any Act, Matter, 
Cauſe, or Thing whatſoever, from the Beginning 
of the World und the Day of the Date of the ſaid 
Obligations; ſo that the ſame Award was made 
in Writing, or otherwiſe ready to be delivered to 
the ſaid Parties in Difference, or to ſuch of them 
as ſhould deſire the fame, on or before the, e. 
as in and by the ſaid Bonds, or Writings Obliga- 
tory, it doth and may more fully and at large ap- 
pear. Now know ye, That the ſaid J. E. of his 
good Will and Favour which he bearcth to the 
faid Parties, and out of the great Reſpect he hath 
to their future Quiet and Unity, taking upon him 
the Charge and Burthen of the faid Award, and 
| having deliberately and at large heard and examin- 
ed, and conſidered the Grievances, Allegations, 
Witneſſes, and Evidences of both the ſaid Parties, 
doth by theſe Preſents arbitrate, award, judge, 
deem, order and determine, That the ſaid E. T. 
do and ſhall pay, or cauſe to be paid unto the ſaid 


Ki. H. 100 l of, Ce. at or upon, c. and that 


upon Payment thereof, either of them the ſaid 
E. T. and K. H. ſhall ſeal and ſubſcribe, and, 
as his ſevetal Act and Deed, deliver unto the other 
of them a general Releaſe in Writing, of all Mat- 
ters, Actions, Suits, Cauſe and Cauſes of Actions, 
Bonds, Bills, Covenants, Controverſies and De- 
mands whatſoever either of them hath, may, might, 


5 or in any wiſe ought to have againſt the other of 


them, by Reaſon of the Matters aforeſaid, or by 
Reaſon or Means of any Matter, Cauſe or Thing 


| whatſoever, from the Beginning of the World to, 


Sc. 
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Oc. (the Date of hp Bonds 2 ehe ) Is A 
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an Award -bertvetn Executo2s at Coti 
troverſy about the Teſtatoz's Goods, 
made by four Arbitratozs. | 
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Þ ws 28, 6d. T O all People to whom this preſent Writing | 
of Award Indented ſhall come, We H. J. 
of, Sc. V. N. of, Sc. A. H. of, &c. J. H. of, 
Fc. ſend Greeting. Whereas lately heretofore a 
Suit, Variance or Controverſy was had and moved 
by or between R. K. of, c. of the one Part, and 
G. X. of, Cc. of the other Part, for and touching 
the Execution of the Laſt Will and Teſtament of 
C. P. late of L. Widow, deceaſed; who had there- 
by ordained, made and appointed the ſaid R. and G. 
Executors of her ſaid Laſt Will: and Teſtament; 
for the final ending whereof, and of all other Con- 
; | troverſies betwixt the ſaid Parties, they have ſub- 
| | mitted themſelves to the Award, Arbitrament and 
| Judgment of us the ſaid Arbitrators, in ſuch Sort | 
or Manner as by ſeveral Obligations of 50 l. a- 
piece in that Behalf made by either of the ſaid Par 


PF 


, ties to the other of them, dated, Sc. with their a | 
. ſeveral Canditions, plainly may appear; the Charge | 
; | and Buſineſs of which ſaid Award and Arbitrament, 


we the ſaid Arbitrators have taken upon us, and 
have throughly heard and conſidered of all the Con- 
| troverſies between the ſaid Parties, and of their 
Allegations, Declarations and Anſwers on both  _ 
Sides; and now we do by theſe Preſents make 
| and give up our Award, Arbicrament, final End, 
| | Order and Judgment, of and upon the ſame Pre- 
1 | miſſes, between the ſaid Parties, in Manner and 
4 Form following, viz. Firſt, We do award, order 


1 | and judge, by theſe Preſents, that the: ſaid G. A. 
J and 


C . 
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and his Executors, ſhall permit and ſuffer the ſaĩd 
| R. K. to have and enjoy to his own. Uſe, that 
| Mourning Gown or Cloak, which he had after the 
| | | Deceaſe of the ſaid C. P. againſt her Burial ;- And 
| alſo that the ſaid G. his Executors,' Adminiſtrators 
or Aſſigns, ſhall on the 1oth Day of, Cc. between 
the Hours of, Cc. pay, or cauſe to be paid to the 
ſaid R. K. his certain Attorney, Executors or Ad- 
miniſtrators, at, Cc. the Sum of, &c. and then 
and there alſo ſhall clearly and freely give and de- 
liver to the ſaid R. his Executors, Adminiſtrators 
or Aſſigus, fix Silver Diſhes, and a Silver Bowl | 
Gilt, the whole weigbing 29 Ounces, which late 
belonged to C. P. And we do further award, r. 
That the ſaid R. his Executors or Adminiſtrators, 
ſhall not at any Time hereafter either deal or in- . I 
termeddle with the Execution of the Laſt Will or | 
| "Teſtament of the ſaid C. P. or claim, take or chal. 1 
J lenge any of the Goods or Chattels which were of = | 
| the ſaid C. other. than only the Diſhes and Bowl ' 4 
| . aforeſaid 3 or receive, take, acquit and diſcharge 
any Debt or Duty which was owing or growing 
due to the ſaid C. whilſt ſne lived; And alſo that 
the ſaid R. K. his Executors, Adminiſtrators and 
Aſſigns, from Time to Time, and at all Times 
ö hereafter, ſhall agree and conſent, permit and ſuf- 
fer, that the ſaid G. his Executors and Adminiſtra- 
| tors, ſhall and may peaceably. and quietly have and 
take, and by all lawful Means recaver and enjoy all 
and ſingular the Goods, Chattels and Debts which 
were of the ſaid C. at the Time of her Deceaſe, 
| other than only the Diſhes, and Bowl aforeſaid, 
/ without any Let, Claim, Hindrance 6r Impedi- 
ment of the ſaid R. his Executots or Adminiſtra- 
tors; And alſo that the ſaid R. his Executors and 
Afigns, upon Payment and Delivery. to him, or 
any of them, madepof the Sum of Money, Diſhes 
and Bowl aforefaid, in Form aforeſaid, ſhall de- 
E | | ==. 
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liver, or cauſe, Mr. to the ſaid G. X. his Executors 


or Administrators, one ſufficient Acquitrance teſtify- 
ing the Receipt of the fame Money, Diſhes and 


Bowl aforeſaid. Afnd:-morwuer We the ſaid H. Ec. 


do hereby award, tt. that the ſaid G. his Execu- 
tors or Adminiſtrators, at the only Coſts and Charges 


df the ſaid G. his Executors or Adminiſtrators, ſnall 
well and ſufficiently at all Times hereafter, up- 
on reaſonable Requeſt to him or them to be made 


by him the ſaid R. his Executors, Adminiſtrators 


ox Aſſigns, ſave and keep harmleſs and indemni- 
- ed the ſame R. his Executors and Adminiſtrators, 


of and from all and all Manner of Actions, Suits, 


Coſts, Damages, Judgments, Executions and De- 
mand, which ſhall be had or brought againſt the 


ſaid R. his Executors or Adminiſtrators, by Reaſon 


or Means that the faid R. did take upon him to 


be Executor of the ſaid Teſtament of the ſaid C. 
And alſo that the ſaid G. ſhall pay for the Drawing 
and Ingroſſing of theſe Preſents, And lay, We 


do award that either of the ſaid Parties, their Ex- 


ecutors and Adminiſtrators, for their ſeveral Parts, 
mall from benceforth ſurceaſe from all farther Suit 
or Suits, Quarrels, Controverſies and Differences 


whatſoever, both in Law and Equity, for any 


Matter between them two had, ſtirred or depen- 
ding, at any Time before the Day of the Date of 
the faid Obligations for DP to chis Award, &c. 

In Wiineſs, &c. 


An award in a Controverkp, arifing ** 


Means of a Copartnerchlp. 


ſhall come, T. S. of, &c. and S. B. of, Sc. 
— Greeting. Whereas heretofore there bare been 
divers Strifes and Variances moved, and are yet 
dependin g 


O all to whom this preſent Writing of Award 


— 
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 _ depending between R. H. of, Ec. J. C. of, 
| Sc. Executors of 7. C. late of, c. of the one Part, 
| and H. B. of, Sc. of the other Part; for the ap- 
peaſing and final ending whereof, the ſaid Parties 
have jointly and ſeverally conſented and entered into 
| ſeveral Obligations, dated, c. and which the 
{aid Parties have interchangeably fealed and deli- 
vered each to the other, and in the Conditions 
| thereof have conſtituted, nominated and appointed 
ls us, the ſaid T. S. and S. B. their Judges and Ar- 
1 bitrators, to award, arbitrate, ordain, order, judge 
and determine, of, for, touching and concerning 
all and all Manner of Actiom, as well Real as Per- 
ſonal, Suits, Quarrels, Controverſies, Strifes, Vari- 2 
ances, Accounts, Reckonings, Sums of Money, Colts, | 
Debts, Does, Damages and Demands whatſoever, 
had, moved, ſtirred er depending between the faid 
Parties, in any Manner of wiſe, from the Begin- 
& ning of the World until the Date of the ſaid Obli- 
[ gations, ſo as the ſame Arbitrament, Order or 
Judgment were had or made by us the ſaid Arbi- 
tracors, and put in Writing under our Hands and 
Seals, ready to be delivered to the ſaid Parties, or 
any of them, before the laſt Day of this Inſtang, 
Sc. as by the ſaid Obligations, with their ſeveral 
-Conditions there under-written, more fully may 
appear: And for as much as we, the ſaid Arbitrators, 
have taken the Charge and Burthen of the ſaid 
Judgment and Arbitrament upon us, and thereupon 
have deliberately heard and examined all Variances 
and Controverſies between the ſaid Parties, and 
their Allegations, Anſwers and Proofs in that Be- 
half alledged, made and produced, do now thereof 
/ and thereupon make, ordain, and give up, in and 
by this preſent Writing Indented, under gur Hands 
{ and Seals, our full and final Award, Arbitrament, 
| Ordinance and Judgment, in Manner and Form 
following ; that is to ſay, Thas aubertas the ſaid T. C. 


While 


— — ——— — — - 
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while he lived, and the ſaid H. B. were Copartners, ; 


and jointly Traffcked together in divers Things, 
the Accounts whereof we have ſeen and examined; 
we do thereupon award, arbitrate, ordain and 
judge, by theſe Preſents, that the ſaid R. H. and 
C. or one of them, their Executors and Admi- 
niſtrators, ſhall well and truly pay, or cauſe to be 
paid to the ſaid H. B. his Executors, Ic. the Sum 
of, Cc. at, Cc. that is to ſay, Oc. And alſo we 


do by theſe Preſents arbitrate, award, ordain and 


judge, that the ſaid H. his Executors and Admini- 
ſtrators, ſhall from Time to Time, upon rhe 
reaſonable Requeſt of the ſaid R. or F. their Ex- 
ecutors or Adminiſtrators, - conſent, ſuffer and 
agree, that at the equal and indifferent Coſts and 
Charges of the laid R. J. and H. and their ſeveral 
Executors and Adminiſtrators, all and all Manner 
of Jawful Suits, Actions, Recoveries, Judgments 
and Executions, ſhall and may in the Name and 
Names of the ſaid H. his Executors and Adminiſtra- 


tors, be had and purſued with Effect againſt all and 


every Perſon and Perſons, of and upon the Books 
of the ſaid Accompts, and all and every Bond or 
Bonds, and Specialties whatſoever, which the ſaid 


H. hath, of, or touching- all or any of the Debts 


ſpecified in the Schedule to theſe Preſents annexed; 
and all and every the Profits, Commodities and 


Advantages whatſoever, to be had or 'gotten by 


Means of any the ſaid Suits, Actions, Recoveries, 
Judgments and Executions, or by Means of 
any of them, ſhall be equally had, parted and di- 
vided, Part and Part-alike, the one Half thereof 
to the ſaid R. E. his Executors and Adminiſtrators, 
and that neither of the ſaid Parties, nor their ſe- 


veral Executors or Adminiſtrators, ſhall wittingly 


or willingly, without the Conſent of the other 
Party, or of his or their Executors or Adminiſtra- 
tors, do, procure, or * any Thing to be done, 

| to 


N 
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to hinder or defeat any the ſaid lawful Suits, Ac- 
tions, Recoveries, Judgments, or Executions, to 
be had as aforeſaid, of or for any the ſaid Debts, 
or to let or hinder the dividing of all Profits, Com- 
modities or Advantages thereof or thereby to 


and Meaning aforeſaid. And further we do award, 
order and judge, by theſe Preſents, that the ſaid 
H. B. upon reaſonable Requeſt, ſhall on the firſt 
Day of, &c. now next enſuing, make, ſeal and 
deliver, or cauſe to be delivered to the ſaid R. H. 


and J. C. or to one of them, or otherwiſe for both 
their Uſes, at, or in, Sc. berweemcthe Hours of, 
Cc. of the ſame Day, or otherwiſe in the mean 


Time before hand, one lawful Acquittance general, 
of and for all Actions, Sui:s, Quarrels and De- 
mands, from the Beginning of the World until the 
Day of the Date of the Obligations aforeſaid. And 


likewiſe we do award, that the ſaid R. and J. upon 
the like reaſonable Requeſt, ſhall on the ſaid, c. 


now alſo next enſuing, deliver, or cauſe to be de- 
livered to the ſaid HJ. B. at, or in, Sc. between 


the Hours of, c. or otherwiſe, Cc. one lawful 
Acquittance general, of and for all Actions, Sc. ut 
ſupra. In Witneſs, &c. 


To pay Poney, and ſign Releaſes. 


o all to whom this preſent Writing of Award 
ſhall come, F. A. of, &c. fend Greeting. 
Whereas Differences have ariſen, and are depending, 


between B. of, Sc. of the one Part, and C. of, 


Sc. of the other Part, for the Compoſing and final 
Ending whereof, they the ſaid B. and C. by Two 


ſeveral Obligations under their Hands and Seals, 
beating Date the, Cc. Day of, Sc. now laſt paſt, | 
became and ſtand bound to each other in the Pe- 
nalty of, Sc. a-picce, conditioned reſpectively to 
N 


ſtand 


be had or gotten, contrary to the true Intent 


177 
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ſtand to, and perform the Award and Determina- 
tion of me the ſaid A. Arbitrator, indifferently 
elected and named between the ſaid Parties, to 
award, order, judge and determine of and con- 
wing; © all Manner of Actions, and Cauſes of Ac- 

uits, Bonds, Bills, Specialties, Judgments, 
Executions, Controverſies, Damages and Demands 
between them, ſo as my Award ſhould be made in 
Writing, and ready to. be delivered to the ſaid 
Parties in Difference, on or before the, Sc. then 
next enſuing, as by the ſaid recited Obligation and 
Conditions, Relation, c. Now know ye, that I 
the ſaid A. having taken upon me, the Burthen of 
the ſaid Award, and fully heard and examined the 
faid Parties in Difference, and their ſeveral Proofs 
and Allegations, and duly conſidered thereof, do, 
within the Time to me in that Behalf limited, 
make and declare this my Award between them, as 


followeth, viz. Firſt, I award and order, that the 


faid C. his Heirs, Executors or Adminiſtrators, do 
and ſhall, on or before the, Sc. at the Dwelling- 
houſe of R. B. fituate in Lombard. ſtreet, London, 
well and truly pay, or cauſe to be paid unto the 
ſaid B. his Executors, Adminiſtratros or Afigns, 
the Sum of, Sc. which Money being paid, as 


aforeſaid, I Award ſhall be in full Satisfaction and 


Diſcharge of all Actions and Suits, and Cauſes there- 

of, Bills, Bonds, Specialties, Debts, Dues, Sum 
and Sums of Money, Accounts, Reckonings, 
Judgments, Executions, Extents, Damages, Claims 
and Demands whatſoever, between the ſaid Parties, 
to the faid, Sc. Day of, Sc. now laſt paſt ; and 
that the ſaid B. ſhall accept thereof accordingly, 
being paid as aforeſaid ; And laſtly I Award, that 
the ſaid Sum of, Sc. being paid, as aforeſaid, they 
the ſaid Parties, their Executors and Adminiftra- 
tors, ſhall, on the ſaid Day of, Sc. now inſtant, 


and at the Place aforeſaid, execute and deliver to 
each 
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J each other reſpectively, a ſufficient Releaſe and | | 
| Diſcharge of and from all Actions and Suits, and 

. Cauſes thereof, Bills, Bonds, Specialties, Debts, 

Sums of Money, Accounts, Reckonings, Judg- 

ments, Extents, Executions, Damages, Claims and 

Demands whatſoever, in Law and Equity, be- 


HB tween the ſaid Parties, from the Beginning of the 
| World to the ſaid Day of now laſt paſt 


(the Date of the Bonds). In (Ulitneſs, &c. 


4 An Award to pay Monep, being the Bal⸗ 
1ance ok an Account, and to pay back 
Part of the Boney received with an 
3 Appzentice, and to deliver up his In⸗ 
| _ dentures to be cancelled, and to ſign 
Releaſes. | 


RE. O all, &c. I A. of, Fc. ſend Greeting. Stamp 28. 6d. 
1 Whereas Differences and Suits have ariſen, | 
and are depending between B. of, Sc. of the one 
Part, and C. of, &c. of the other Part, for the 
Compoſing and final ending whereof, they the 
ſaid B. and C. by two ſeveral Obligations under 
their Hands and Seals, bearing Date, Sc. became 
and ſtand bound to each other, in the Sum or Penal- 
ty of, Sc. a- piece, conditioned reſpectivcly to ſtand 
to and perform the Award, Order, Arbitrament and 
Determination of D. and E. Arbitrators indiffer- 
ently named and cholen, as well on the Part of the 
ſaid B. as of the ſaid C. and C. G. her Son, to arbi- 
ttrate, award, judge and determine of and concern- 
KL ing all and all Manner of Actions and Cauſes of 
| Action, Suits, &c. (as uſual) { as their ſaid Award 
ſhould be made in Writing, ready to be delivered 
to the ſaid Parties, on or before the, Sc. but if 
” the ſaid Arbitrators ſhould not make ſuch their 
| e 1 N 2 Award 


” 
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Award of and concerning the Premiſſes, by the 


Time aforeſaid, then to ſtand to and perform the 
Award, Umpirage and Determination of me the 


ſaid A. ſo as my ſaid Award or Umpirage ſhould 


be made in Writing, ready to be delivered to the 
ſaid Parties in Difference, on or before the — Day 


of the ſaid Month of. — And the ſaid Parties 


did thereby agree, that their ſaid Submiſſion ſhould 
be made a Rule of his Ry Court of King's 
Bench at Weſtminſter, purſuant to a late Act of 


Parliament, entitled, An A# for determining Dif- 


ferences by Arbitration, as by the ſaid recited Obli- 
gation and Condition, Relation, &c. Now know 
ye, that I the ſaid A. having taken upon me the 
Burthen of the ſaid Award, and fully, &c. (as uſu- 
al) : Firſt, I award and order, that the ſaid B. his 
Executors, Adminiſtrators or Aſſigns, do and ſhall, 
on or before the, Sc. at the Dwelling-houſe of 
R. B. Fc. well and truly pay, or cauſe to be paid 


unto the ſaid C. her Executors, Adminiſtrators or 


Aſſigns, the Sum of, Sc. due to the ſaid C. from 
the ſaid B. in Conſideration of his Taking the ſaid 
C. G. Son of the ſaid C. to be his Apprentice, and 


who is now diſcharged therefrom, and of all Char- 


ges of Suit in and about the ſame; and J award 
that the ſaid Parties ſhall then alſo deliver up to 
each other, and cancel the ſaid C. G.'s Indentures 
of Apprenticeſhip; which ſaid ſeveral Sums of 


Money being paid, as aforeſaid, I award ſhall be 
in full Satisfaction and Diſcharge ; and that the 


faid Parties do and ſhall, at the ſame Time and 
Place aforeſaid, feal, execute, and deliver unto each 
other, his and her Executors and Adminiſtrators 
reſpectively, a ſufficient Releaſe and Diſcharge of, 


for, and from all Actions, Suits and Cauſes thereof, 


Bills, Specialties, Debts, Sums of Money, Accounts, 
Judgments, Executions, Damages and Demands ar 


Law and Equity, between the ſaid Parties, as well 
| 3 5 concerning 
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concerning any the Accounts between them, as for. 
and concerning the ſaid C. G. and his Service afore- 
| faid, or relating thereunto, and for and concerning 
any other Accounts, Cauſe or Thing, between the 
ſaid Parties to the, Sc. In Witneſs, &c. 


An Award, ozdering a Maſter of a Ship 
to make Oath befoze a Magiſtrate of 
the Delivery of the Goods beyond Sea, 
- and what ſold foz, and to p2ocure a 
Teſtimony thereof from the Perſon 
delivered to; and upon ko doing, oz⸗ 
dering Money to be paid him, and a 
Bond, which he gave ko: the Sale 
of the ſatd Goods, to be dellvered up, 
&c. py | 


O all, &c. We A. and B. of, c. ſend Gree- f 

1 ting. Whereas Differences are ariſen, and Ce A 
are depending between C. and D. of the one Part, 
and E. of, Cc. Mariner, of the other Part, which 

ſaid Differences the ſaid Parties have referred to the 

Award and Determination of us the ſaid 4. and B. 

ſo as we ſhould make our Award concerning the 

ſame, on or before the, Sc. Nom know ye, that 
we the ſaid A. and B. having taken, &c. (as uſual): 

Firſt, We award and order, that the ſaid E. ſhall, 

5 within ten Days, make Oath before ſome Juſtice 
| of the Peace, or other Magiſtrate of the City of 


London, that the two Bales of Merchandize ſhipped 
on board the Ship called the R. the ſaid E. Maſter, 


in her late Voyage to Barbadpes, on Account of the 
ſaid C. and D. and conſigned to the ſaid E. and 
marked, Sc. according to the Invoice of the ſaid 
Goods, were bona fide, to the beſt of his the ſaid E.“ 

: | NZ Knowledge 
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Knowledge and Belief, fold in Barbadoes by Mr. 
N. for, Cc. per Cent. Advance, and no more; 
and that he the ſaid E. for the farther Proof there - 
of, and better Satisfaction therein, ſhall and do, 
by the firſt Opportunity, procure from Barbados 
aforeſaid, an Advice or Teſtimony thereof from 
the ſaid N. confirming the ſame; and we further 
Award, that the ſaid E. his Executors, Admini- 


3 


ſtrators or Aſſigns, do and ſhall, within twenty 
Days now next, truly pay, or cauſe to be paid uno 


the ſaid C. and D. their Executors, Adminiſtrators 
or Aſſigns, or ſome or one of them, the Sum of 


——— which we Award is to be, and ſhall be in 


full Satisfaction to the ſaid C. and D. as well for a 


Box of Hats ſhipped on board the ſaid Ship R. by 


the ſaid C. and D. and mentioned in the Invoice 
aforefaid, which Hats were left by the faid E. at 
Barbadoes aforeſaid; as aiſo in full of all Manies 


remaining in the Hands of, or any Ways due and 


owing to the ſaid C, nd further we award, that 


the ſaid Box of Hats, and all Effects and Produce, 


ſhall remain and be for the proper Account. only 


of the ſaid E. and that the ſaid C. D. ſhall do any 
further Act co make and confirm his Title and In- 
tereſt in and to the ſame: And laſtly we Award 
that the ſaid C. and D. ſhall, at the Time of Pay- 
ment of the ſaid, c. as aforeſaid, deliver up to the 
ſaid E. a Bond or Obligation under his Hand and 
Seal, whereby he ſtands obliged for and concerning 
the Sale and Diſpoſal of the ſaid Goods, or for or 
concerning the ſame to be cancelled; that they ſhall 
then likewiſe diſcharge him the ſaid E. from the 
ſaid two Bales of Goods and Box of Hats, and all 
Actions, Suits, Accounts and Demands concerning 
them. In Witneſs, &, | OE 


Another 
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Another foꝛm of an Award by thꝛee ar⸗ | 
bitratozs, wherein is a ſpeclal Re- 
. ol the * to be enen 


＋ O all Chriſtian People to whom this preſent Stawp 2 28. 6d. 


Writing of Award indented ſhall come, 

A. B. C. D. and E. F. of, &c. ſend Greeting. 
Whereas divers Suits, &c. between 7. W. and F. S. 
of, Cc. for pacifying, compoſing, ordering, and 
ending whereof, the ſaid 7. W. and F. 8. have 
bound themſcloes either to the other, in the Sum of 
One thouſand Pounds of lawful, Sc. by ſeveral Ob- 
ligations bearing Date, Cc. with Conditions there 
under-written to ſtand to, ut ſupra, of the ſaid A. B. 
C. D. and E. F. Arbitrators indifferently elected 
and choſen, as well on the Part and Behalf of the 

ſaid J. S. as of the ſaid 7. V. to award, arbitrate, 
order, rule, judge, end and determine all Man- 
ner of Actions, c. depending between the 
ſaid J. S. and the ſaid. T. W. ſo that the ſaid A- 
ward were made and given up in Writing, under 
the Hands and Seals of all the ſaid Arbitrators, 
Se. at, or before the, Sc. at, or in the, Sc. as 
by the ſaid Obligations and Conditions amongſt 
other Things doth and may appear. Now know ye, 
that the ſaid A. B. C. D. and E. F. taking upon 
them the Charge and Burden of the ſaid Award, 
and having deliberately heard the Allegations and 
Proofs of both the ſaid Parties, do by theſe Preſents 
arbitrate, award, order, decree and judge of and 
concerning the Premiſſes, in Manner and form fol- 
lowing, that is to ſay, Firſt they do award, order, 
Hecree and judge, by theſe/Preſents, that the ſaid 

J. S. his Executors or Adminiſtrators, or ſome of 
them, at or before the, Cc. at or in the, Cc. 


- N 4\ Two 
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Two hundred Pounds of, &:. and at-or before the, 
c. at or in the ſaid, c. other Two hundred 
Pounds of, Cc. in full Satisfaction of 40017. for 
Pay ment whereof the faid J. $. ſtood bound to the 
ſaid 7. W. in and by four ſeveral Obligations, 
bearing Date, Sc. whereof Two are already, c. 


as thereby may appear: Alſo the ſaid Arbitrators 
do award, Sc. that the ſaid J. S. his Executors or 


Adminiſtrators, or ſome of them, at their, or ſome of = 
their Coſts and Charges, ſhall, before the, c. cauſe 


and procure, that all Suits, Bills and Informations. 
heretofore commenced againſt the ſaid T. V. in any 
Court or Courts whatſoever, either by or in the Name 


of the ſaid J. S. or by or in the Name of H. S. his 


Son, or by or in the Name of our Sovereign Lord the 
King that now is, and of every or any of them, or 
by or in the Name of any other Perſon or Perſons, 
by the Conſent, Means and Procurement of them, 
or any of them, and before the, Sc. be utterly 
diſcontinued and made void: And the ſaid Arbi- 
trators do further award, order, decree and judge 
by theſe Preſents, that for the true Payment of the 
ſaid Sum of 400 J. the ſaid J. S. and G. S. within 
two Days next after Tender or Delivery of one 
Part of this preſent Award to the ſaid J. S. ſhall 
well and ſufficiently make, ſeal and deliver as their 
Deeds, to the ſaid T. V. in, &c. one Obligation 
or Writing Obligatory, wherein and whereby the 
ſaid F. S. and G. S. ſhall acknowledge themielves, 
or either of them, to be jointly and ſeverally boun- 
den to the ſaid T. V. in the Sum of, &c. with Con- 
dition thereupon, in due Form of Law, endorſed 
or under- written, for the ſure Payment of the ſaid 
Sum of Two hundred Pounds, of, c. Parcel of 
Four hundred Pounds, at or in the, c. before 
the, Sc. and the other Two hundred Pounds, Re- 
ſidue of the ſaid Sum of 400 J. at or before — : 
| , ns fo 
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Cc. and at, &c. Alſo the ſaid Arbitrators 
do further award, Sc. That the ſaid J. S. his Ex- 


ecutors or Adminiſtrators, or ſome of them, ſhall 


and will before, Fc. at his and their own proper 


Coſts and Carges, cauſe and procure to be cancel- 


led and made void, one Recognizance of Two 
hundred Pounds, bearing Dare the, Sc. acknow- 
ledged and enrolled in his Majeſty's High Court of 
Chancery, wherein and whereby the ſaid T. V. 
ſtands bounden to the ſaid F. S. in the ſaid Sum, 


with Condition thereunto annexed, That if the 
ſaid T. V. his Heirs, Executors and Adminiſtrators, 


and every of them, ſhould well and truly obſerve, - 


perform, fulfil and keep, all and ſingular the Co- 
venants, Grants, Articles and Agreements, which 
on his and their Parts are to be obſerved, c. con- 
tained and fpecified in one Indenture, bearing Date 


the, Sc. had and made between the ſaid T. HF. of 


the one Part, and the ſaid J. S. of the other Part, 
concerning the Marriage of M. M. Son and Heir 


apparent of the ſaid T. W. and A. S. Daughter of 
the ſaid J. S. according to the true Intent, Purport 


and Effect of the ſaid Indenture; that then the ſaid 


Recognizance to be void and of no Effect, or elſe 
to ſtand, Sc. as by the ſaid Recognizance and In- 
denture, Relation being thereunto had, doth and 
may more fully and at large appear: And alſo that 
the ſaid 7. S. his Executors or Adminiſtrators, or 
ſome of them, ſhall and will before the Feaſt of, 
Ec. deliver, or cauſe to be delivered up unto the 
faid T. V. the ſaid Indenture of Covenant concern- 
ing the aforeſaid Marriage, cancelled or to be can- 

celled; in Conſideration whereof it is further or- 
dained, awarded, decreed and judged by the faid 


Arbitrators, That he the ſaid T. V. do and ſhall, 


within two Days next after, Sc. at, &c. make, 


Ec. to the ſaid J. S. In Witneſs whereof the ſaid 


Arbitra:ors to both Parts of this preſent Award In- 
e | 8 _ dented 
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an award made by Oꝛder of Chancery, | 
do be confirmed by. a Decree. 72 


Stamp 25. 6d. T O all. Ohriſtian People to whom theſe "Fr" 
ſhall come, A. B. of, Fc. and C. D. of, Cc. 
ſend Greeting. Whereas by Order of the High 
Court of Chancery, bearing Date, Sc. between 
E. F. &c. Plaintiff, and G. H. Sc. Defendant ; 
alſo between the ſaid G. H. Plaintiff, and E. F. 
Defendant, it is ordered by and with the Conſent 
of all the ſaid Parties, that all the Matters and 
Differences contained and mentioned in the faid 
ſeveral Suits, as they then ſtood in Court, ſhould 
' ſtand referred to us the ſaid A. B. and C. D. and 
what Award or Order we ſhould make therein, 
| ſhould be final and concluding to all Parties, ſo as 
[ the faid Award were publiſhed under our Hands and 
1 SBeꝛls before the, Sc. then next enſuing, as by che 
1 ſaid Order, Relation being thereunto had, amongſt 
6 | other Things it doth and may more at large appear. 
Know ye, That we the ſaid A. B. and C. D. having 
divers Times heard the Parties to the ſaid ſeveral 
Suits, and examined the ſeveral and reſpective Al- 
legations and Pretences therein contained, to the 
Intent, and that a final End and Concluſion may | 
| be of the ſaid ſeveral Suits and Controverſies, and - © 
| to every Matter and Thing in Difference relating . 
thereunto, between the ſaid Parties, do hereby | 
make and publiſh our Award touching and concern- 
ing all and ſingular the Matters to us referred, as 
| | aforeſaid, in Manner and Form following, that is 
| to ſay, Whereas the faid E. P. did, &c. Firſt, 
| | We do order and award, that all and every the 
Plaintiffs and Defendants, in the ſaid ſeveral Suits 
| 0 
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to us referred, ſhall ſeal and execute ta each other 
ſuch Releaſes touching all and every the Matters 
and Things contained or mentioned in the ſaid 
ſeveral Suits, as by any, of the ſaid Parties to the 
ſaid Suits ſhall, at any Time within a Year nent 
enſuing, be reaſonably required. And 2dly, to 
he at the only Coſts and Charges of ſuch of the 
a 


quired, ſo as the ſaid Releaſes do not extend to bar 
or diſcharge any Matter or Thing hereby awarded 
to be done or performed. gdly, We do award, 
That all and every the Suits between the ſaid Par- 
ties to us referred ſhall ceaſe, and that no other or 
further Proceedings or Proſecutions in Law or 
Equity, be at any Time hereafter had, commenced 
or proſecuted by them, or any of them, their Heirs, 
Executors or Aſſigns, for or concerning any the 
N Matters or Things in the ſaid ſeveral Suits con- 
tained ; and that the Bills now depending againſt 
each other, ſhall be diſmiſſed without Coſts on 


either Side. In Witneſs, &c. 


Qs 
” 
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CHAP... VII. 


| How Awards have been con- 
|  Ffrruedin Equity, 


HE Law and Practice of the Court of Chan- 


cery is, in moſt Reſpects, conformable to the 
Law and Practice of the other Courts of Weſtmin- 
fer, in regard to its Proceedings, and the Conſtruc- 
tion it makes on Awards and Arbitraments, and 
for the moſt part requires the ſame — and 
8 | Ton- 


id Parties in whoſe Behalf the ſame ſhall be re- 
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Conformity to Law that the other Courts do, with 


reſpect to the ſubject Matter ſubmitted to the Sub- 


miſſion, Parties to the Submiſſion, the Arbitrators, 
and the Award that they make. But as this Court 


has in ſome Inſtances deviated from the Courts of 
Law, by decreeing Awards in the Nature of Agree- 


ments, and obliging the Parties to a ſpecifick Per- 


formance of them; and likewife in being more 
ready in ſetting aſide Awards, and freeing. the Par- 
ties from their Obligations, when they were found 
unreaſonable or injurious, by the Ignorance, Par- 
 tiality, Diſhoneſty, Cc. of the Arbitrators, than 
other Courts; it will not be improper in this Chap- 


ter, to ſet down all the Caſes we have reported on 
this Head, in our Books of Chancery. 


Se. I. Concerning the Gatter to be 


ſubmitted. 
Sea. II. Concerning the Submillon. 


Se, III. The Parties to the Submif. 
fon 


Seck. IV. Concerning the Acbitratoys 
and Umpire. 


% 


_ "Sed. V- ** the Award, and 
fo2 what Caules it ſhatl be ſet aſide. 


SECT. 1 


id 
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SECT. 'F 


Concerning the Hatter to be ſubmit- 


ted, 


HE Court of Chancery regularly lives 
the ſame Method, with regard to the Mat- 


ters proper to be ſubmitted, that the other Courts | 


do; and as it ſeldom Ames a Power more than 
others over Freeholds, Bonds, or Judgments, which 
are Things not properly Arbitrable, but are made 
ſo by the Parties entering into Bonds ot Submiſſion; 


ſo if any Application is made to this Court con- 
cerning thoſe Things, it will, according to the 


Circumſtances of the Caſe, Glas ſet aſide the 


Award, and grant an Injunction againſt the Bond. 
or will allow the Party (if it be deemed good) to 


rake his Remedy at Law, by ſuffering him to en- 


ter Judgment on the Bond, Sc. But ſee the fol- 


lowing Caſe. 


2. The Plaintiff and Defendant had wed 
to an Arbitrament by Bond, and an Award was 
made, fnot binding by Form, by which the 
| Plaintiff was to pay the Defendant 900 J. and to 
ſeal a Releaſe to the Defendant; and the Defendant 


was to aſſign ſeveral Securities he had from the 


Plaintiff; the Plaintiff fold ſome Lands to raiſe the 


goo l. expecting the Defendant would receive it, 


as he gave him Intimation he would, and tendered 


him the 900 J. and a Releaſe executed by the Plain- 


tiff; and though there was no other Execution on 
the Plaintiff's Part of the Award, and though the 


Award was extrajudicial, and not good in Strict- 


neſs of Law, yet the Lord Chancellor decreed it 
ſhould be performed in Specie. Decreed between 


N erlon 
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25. ES . = 
3. The Parties may conſent to have their 
Submiſſion made a Rule of this Court, as well as any 


other, but then it muſt be made and inforced pur- 


ſuant to the Act of Parliament. 


4. And if an Award is made purſuant to an 


Order of Court, the Party ought firſt to move the 


Court to confirm the Award, as is done upon a 


Norton and Maſcall, Paſch, 1687. 2 Fern. 24, 


Maſter's Report, and either Side is at Liberty to 


except to it. 1 Vern. 469. 
5. If an Award is made a Rule of Court, ac- 
cording to a Submiſſion for that Purpoſe, and an 


Attachment is taken out for not obeying the A- 


ward, and then the Party dies, againſt whom the 
Attachment iſſues, the Act of Parliament is of no 
Effect, the Remedy being gone. Mich. 1703. 


between Webſter and Biſhop, 2 Vern. 444. There- 
fore the Submiſſion 1s uſually by Bond as well as by 


Rule of Court. | 

A Bill in Equity lies to compel a ſpecifick Per- 
formance of an Award to convey an Eſtate, where 
the Party ſubmitting has received the Money, in 
Conſideration whereof he is to convey the Eſtate 
ſued for; and the Court will give Coſts, it being a 


Defence againſt Conſcience for Defendant to take 


the Money awarded, and yet perform his Part of 
the Award. 3 Vill. Rep. 187. 


It is ſaid that theſe Decrees may not have been 
uſual, becauſe Awards are commonly to pay Mo- 


ney; in which Caſes a Bill in Equity to compel a 


Performance is improper ; but where the Award 


is to do any Thing in Specie, as to convey an 
Eſtate, c. in ſuch Caſe, if the Defendant has 


the Conveyance, it is highly reaſonable that he 


ſhould make the Conveyance ; the rather, for that 


if the Plaintiff had ſued the Bond at Law, the De- 
N 6 fendant 


accepted the Money awarded him in Satisfaction of 
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fehdant would have been relieved by Bill in Equity 
againſt the Penalty of the Bond, upon a Quantum 
damn ificatus, ſo that ſuch a Decree as in the prin- 
cipal Caſe, prevents a Suit in Equity. id. 190. 
e ob 
Concerning the Submiſſion. | 


1. TRE Submiſſion in Chancery is uſually by 


Rule of Court; but if Application is made 


to ſet aſide an Award, or to ſtay the Proceedings on 
the Bond in another Court, the Submiſſion is con- 
fidered here in the ſame Light as at Law. 

2. If the Submiſſion to an Award be conditional, 
Tta quod an Award be made de & ſuper Premiſſis, 
Sc. then if the Award be not of the Whole, it is 
void; but if the Submiſſion. be not conditional as 
aforeſad, then, though the Award be but of Part of 
the Matter referred, it is good for ſo much as it ſet- 
tles, though it leave other Things at large; per Lord 
Maynard, 2 Vern. 109. And in this laſt Caſe an 

Award may be confirmed in Part, and made void 
in Part. Vide 1 Chan. C. 10. | 


NCT. WM © 
The Parties to the Submiſſion. 


1. F all the Parties to the Suit conſent to feſer | 


the Matter to J. M. and J. S. one of the 


Parties ſignifies his Conſent by ſigning a Paper to 
that Purpoſe, ſo that the Award be made by a 
certain Day therein limited, and no Award is then 
made ; bat afterwards the Court in the Preſence of 
all the Parties (except J. S. who was abſent) but 
his Solicitor conſenting on his Behalf, refer it back 

2 | to 
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to J. M. (but not finally to determine) who made 
an Award; and it was reſolved, that the Solicitor's 
Conſent ſhould not bind his Client z though it was 
objected and admitted, that an Attorney's Aﬀent 
to a Reference on Behalf of his Client, ſhould bind 


him at Law. 18 Car. 2. between Colwell and Child. 


1 Chan. Caſes 86. 
2. An Infant cannot be a Party to a Submiſſion 


in Equity, neither will a Court of Equity decree 
an Award to bind an Infant, unleſs it plainly ap- 
pears - be for the Infant's Advantage. 1 Chan. 
Caſes 27 

LE i: 1 and B. 3 of FJ. S. on _ one 
Part, and C. his Widow, on the other, ſubmit to 
Arbitration, the Arbitrators may make an Award, 
not only of Mattets in Difference between A. and B. 
jointly, or A. and B. ſeparately, and C. but alſo of 
Matters between A. and B. provided they have 
Knowledge of the whole Fact, and all the Parties 
Intereſted are before them. Between Carier and 


Carter, 1 Vern. 259. 


SECT. IV. 


Concerning the Arbitratozs and Umpſre. 


F the Submiſſion to an Award be, ſo as the 

Arbitrators make their Award at or upon the 
27th of March then. next ; and if the Arbitrators 
make. no Award, then if the Umpire make his 
Umpirage on the ſame Day, The Umpire cannot 
make his Umpirage on the ſame Day, though the 
Arbitrators diſagree, for they have all that Day to 
make their Award. 2 Vern. 100. 3 
2. If by the Submiſſion the Arbitrators have 
Power to chuſe an Umpire, and they not agreeing. 


thro Croſs and Pyle which of chem ſhould * 5 
the 


the Perſon 3 op the Ut 8 W 

his Upjrage 3, the Cours will-ie _ 2 . 

Hp: | ien -26'9 an Oc 22 
* the Partigs i Court 

wir, to refer (heir; PIT: 10. bin, baſs | 

to Determine, and their Award ta. be Foal, an F 


| ſtand ratified by Decree OG any Appeal, yet 


one of the Parties may revoke this Submiſſion ;; but 
then the Court will grant an Attachment againſt 


him. 1 Chan. by 185... Note; This was befors 


the Statute of 910 ,. & M. 
4. There was a Saͤbmiſſion by, Older * Court, | 


ak the Award was to be confirmed without Ap- 


cal or Exceptions, yet upon Debate Exceptions 
to the Award Yr admitted. - Vern. e 1 


[1 


SECT. v. 


Concerning the Aword, RO foꝛ what. 


Caules it wall be Ur: alive. 


4 * F two ſubmi! ibemſclves to the Arbittament 
of J. S. of all Controvetſies, iia quod, Gc. 


and J. F. makes an Award of Part only, ſo that 


the Award is void i M Ka. this, ſhall not be made 


good in 2 he Counc „ add a Prohibition 


Ed fo the 
Abr. 3 
2 It an Award differs from Ihe Submillion, is ie. 


$f, 3 York accordingly. 1 By. 


hall be, as well void | in uuf as at Law. 1 Chas. i. 
| Coſes 186. 


3. Thi Plaintiff entered 3 into a Bond of 50 ol. We 
ficlently to repair a Houſe by ſuch a Toke. zod he 
and the Defendant made two Arbitrators to be 
Judges of the Sufficiency of the Repaits ; one 
them alone declared that it was ſufficient), u | 
but in an Action * on this * his Et 
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dence was not allowed, becauſe both were made 
Judges ef it. Nel. Chan. Caſes 87, Þ 
4. Upon a Submiſſion, by Conſent and Order of 
Court, an Award was made, that a Bond ſnould 
be given by the Guardian, and that the Infant at 
his full Age ſhould convey the Lands in Queſtion. | 
Per Lord Chancellor Nottingham, When the Parties 
themſelves chuſe their own Judges, this Court will 
not relieve againſt the Award, unleſs it be in Caſe 
of Corruption, exceeding Authority, and the like; 
but when there is a Reference by Order of this 
Court, if it appear unequitable, the Court will not 
Decree it; and in this Caſe it being unreaſonable 
that the Guardian ſhould give ſuch a Pond. for the 
Infant may die, or if he live to Age, may refufe to 
convey ; and therefore he would not Decree it; 
and he farcher ſaid, That he would never decree an 
Award to bind an Infant. 28 Car. 2. 1 Chan. Caſes 
2 | | 
= If the Arbitrators appear to have an Intereſt 
in the Cargo, touching which the Award is made, 
and therefore put too great a Value thereon, and 
tn five Days after the Award made, the Money is 
attached by the Arbitrators, for Money owing to 
them, the Court will ſer afide the Award. Hill. 
1691. between Earle and Stocker, 2 Vern. 251. 
6. If a Submiſſion is to bree Arbitrators, or any 
two of them, and two of them by Fraud or Force 
will exclude the other, that alone is fufficient to vi- 
tiate the Award; or if they have private Meetings, 
and admit one of the Parties, but give no Notice 
to the ober, but ſuffer the Partys Attorney whom 
they admitted, to draw up the Award, ſuch A- 
ward ſhall be ſer aſide for Partiality and Unfair- 
l 1705. between Burton and Knight, 2 
7. it it appears that the Arbitrators went upon. 
a plain Miſtake, either as to the Law, or in 3 
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Matter of Fact, the fame is an Error appearing in; 
the Body of the Award, and ſufficient to ſet it 
E omits nd fd MT 
8. A Submiſſion was to four. Arbicrators, and if 
any Doubt appeared in the Award, it was to be ex- 
plained by them; after the Death of one of the 
Arbiirators, one of the Parties ſuggeſts, that in a 
Conveyance of Lands which was to be made to 
| him, and which was intended to be in Fee-ſimple, 
the Word Heirs was left out of the Award, and the 
| three ſurviving Arbitrators certified, that their In- 
tent was ſuch; and it was Decreed that ſuch Miſ- 
take ſhould be amended, and the Party to have a 
Fee-ſimple accordingly. 1 Chan. Rep. 85. 
9. The Plaintiff called the Defendant, who was 
1 a Butcher, Bankrupt Knave, which being ſubmitted 
1 to, Reference, the Arbitrators gave him 495 /. to 
repair his Honour, (as they called it in the Award); 
and the Court thought the Damages too exceſſive, 
and ſer aſide the Award, but directed a Trial at 
Law, and the Jury gave him 10 J. 3 Chan. Rep. 
76. 2 Vern. 251. S. C. cited, and there it is ſaid, 
that the Court did not ſet aſide the Award barely 
for exceſſive Damages, but becauſe it appeared that 
one of the Referees was the Bytcher's Couſin. And 
ſee the next Caſe. 8 „ 
| 10. If Tenant for Life commits Waſte to the 
Value of 3801. and his Eſtate is but 70 J. per Ann- 
4 um, and an Action of Waſte is brought againſt 
him by him in Remainder, and it is ſubmicted to 
a Reference by a Rule of Court; but before any 
Award made the Tenant for Life repairs the Places 
walted to 40 J. and forbids the Arbitrators, and 
likewiſe the Umpire, to proceed in making any 
Award but not notwithſtanding, the Umpire 
awards the Party 380l. yet -* will not ſec. 
aſide the Award, though it was objected that 380 l. 
is near the Value of an Eſtate for Life of 70 l. per 
Py O 2 Annum, 
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Annum, there appearing no Fraud or © Callution - in. 
the Matter, Paſcb. 1683. 3. benden Brown and 
Brown, 1 Vern: 157. 
11. If the Arbitrators award «Think impollble, 
the Award ſhall be ſet aſide; as if "they award 
a 


one to pay a Sum of Money the 24th of 
and the Award bears Date after the ſaid 24th of 
Junuary; ſo if it be repugnant ; as if they award 
one 10 deliver up an Obligation of 9800 J. in Satis- 
faction of 400 J. of 1000 / which he was 10 pay, 
and to vacate a Suit in Satisfaction of 600.1. Reſidue, 


after the 400 J. and 600 J. ſacisfied. 1 + Clan, Caſes 


8 
Zea a Bill was exhibired to Kabe! an Execution 
of an Award, which was performed by neither 
Party ; and the D-fendant demurred, becauſe there 
was no Precedent that a Court of Equity had ever 
carried fuch Awards into Execution ; and the. De- 
raurrer was allowed. Eq. Caf. Ar. 51. Pl. 9. 

If an Aceount ſtated; and Releaſes are pleaded 
to a Bill, to ſet aſide an Award, and to, have an 
Account; and Defendant ſwears the Accounis 
taken by the Arbiirators were true Accounts, but 
does not anſwer particular Concealmenis and 


Frauds alledged in the Bill, the Plea is bad, as the 


following Caſe will evidence. In 1730. a Bill for 
an Account was brought agaioſt Defendant, a Su- 
percargo of the South- Sea Company; at the Hearing, 
all Matters were referred, an Award made, and 
mutual Releaſes executed. Plaintiffs now brought 
a New Bill, ſuggeſting that ſince the Award they 
had received Information of Effects to the Valve ef 
119, 00 Pollers, concealed by Defendant from the 
Arbitrators. Defendant pleaded the Award and 
Releaſes, and anſwered, that the Account taken by 

the Arbitrators was Fair and Juſt; but did not 
anſwer to the Concealment particularly mentioned. 
in che Bill. Taibol Chancellor It is N and ſo 
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are the expreſs Words af the Statute, that Awards | 
made between Parties ſtall nat be ſec aſide, but 


for the Corrup i ion or Par; ialicy 1 in the Arbitrators; 
but there ate o het Reaſons. cqually Miſchicyous, 
and proper to be relieved againſt in this Court z as 


where there is Fraud and Concealment i in either of 
the Parties, It is true Albi rators are in the Na- 
ture of Judges, aud in ſome Reſpects have a greater 


Latitude, not being confined within che Roles of 
Law or Equity, and therefore may make ſuch 
Allowances as could not be admitted in Courts. of 
Fulicature : But as a: Law, where Judy zments are 
obtained by Fraud or Surprize, nothing is more 
common than to ſet the Judgment aſide ; ſo upon 


Decrees Bills of Revicw are daily brought i in this 


Court, where Evidence ariſes that could not be 
come at, at the Time of the Dccree 5 there is the 


Time Reaſon in the Cale of Awards; and in this 
Caſe it cannot be imagined that Defendant bad 


accounted for theſe Mat: cis, ſuppoſing the Fact to 
be true, for this would have occaſioned a conſider- 
able Difference in the Award, z ergo for this Reaſon 


the Plea was over-ruled, and Defendant put io Aa- 


ſwer. 2 Eg. Caf. Abr. S 0. fl. 8. 
3 Vin. Ar. 149. Pl. 9. F. C. cires it as a MS. 


C. ſe, and ſtates it thus: A Bill was brought agaiuſt 
the Defendant a Supei cargo for an Account in 1721. 
who in his Anſwer ſec torth that there was a Sub- 


miſſion and an Award, and Relcafes given. A Bill 


was now brought to {er afide the Award, ac leaſt ſo 


far as rclated to a particular Parcel of Goods charged 


to have been ſold by him to J. S. Abroad, to the, 
Amount of 10,000 J. ſetting forth that Plaintiff. 


had received an Account of this Tran ſact ion (inte 


the Award ; and ſuggeſts that Defendant had con- 
cealed all this from the Arbirrators omitting it out 
of the Account laid before them, and that che Sale 


of theſe Goods were entred in a particular Book, 
Q 3 c. 
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Je. The Defendant as to Diſcovery and Re- 
lief pleaded the former Proceedings, Awards, Re- 
leaſes, &c. Lord Chancellor faid, that the Rüle, 
that Awards cannot be ſet aſide, unlefs for Partialit 
er Corruption, is too narrow; for if there be 
Fraud macle uſe of by either of the Parties to miſ- 


lead the Arbitrators, that is a Reaſon; ſo in Caſe 
of a — orretn at Law, or a Decree here: And 


the Facts charged amount to this, as ſuppreſſing 
the Book, Cc. and omitting Goods out of Account 
hid before Arbitrators. Defendant denies ſuppreſ- 
fing the Book by Anfwer ; but if he did ſell, and 
not enter, or not diſcloſe, that amounts to the ſame 


Thing; and the Defendant is affected by this as well 


as the other. The Plea goes too far, being for Re- 
lief as well as for Diſcovery: For if Defendant be 
not bound to Diſcover, yet if Plaintiffs can prove 
their Caſe, it is too much to ſay they ate not intitled 
1 Relief. Eg. Caſ. Abr. 77. pl. 16. but not 


"61 Bin to ſet aſide: an Award made purſuant to a 


Rule of Court in B. R. for Miſbchaviour in the 


| Arbitrators upon this Cafe. The Plaintiff and De- 
fendant entred into Arbitration Bond, and ſubmit- 


red to make it a Rule of Court, and-an Award was 
made purſuant to the Submiſſion by Rule of Court ; 
but the Plaintiff not liking the Award, applied to 
the Court of B. R. to ſet aſide the Award, and 
made ſeveral Objections to it; and the Court be- 
ing divided in Opinion, a Rule was made to hear 
Counſel why the Award ſhould not be ſet aſide, and 


afterwards that Rule was diſcharged; but the Court 


being divided in Opinion, the Plaintiff could not 
obtain a Rule for an Attachment for Non- per form- 
ance of the Award, and therefore brought an Action 


upon the Arbitration Bond, and got Judgment 


upon it; and then Ward ihe Defendant at Law 
brought this Bill to be relieved againſt the Award. 
| Os | The 


4 Mr A 2 


Bs uin tat Abbe to 


| The erg was, worth the Plajotiff at Las, 
not having purſued the Method preſcribed py Sat, 
9 V. 3. cap. 15. by Attachment, but bas ä 
an Action upon the Arbitration Bond at Comma 


8 Law, and has not pleaded the Statute do the Jur ifs 


diction of this Court, whether upon4heſe Gircums 
ſtances the Court may not proceed ig examine the 
Award, &c. The Counſ: for the Defendants i 
 Bited, that the Award. 2 made by Rik of 
Court, purſuant to the Stat. 9 . 3- cap. 16. and 
fer out to be ſo made by De . s Anſwer, and 
the Defendant aught to have the Benefit of -1 
Statute as well as if he had pleaded ir, and 1 5 
Parties to the Award have no Remedy, but by 
Application to the Court where the Rule was 
made; that this Statute was pleaded to the Juriſ- 
diction of this Court tempore Cowper C. and the 
Plea was allowed. Ordered that the Maſter ſnould 
make a State of the Caſe for the Reſolution of the 
Court. 3 Vin. Abr. 134. pl. 18. 

When Submiſſion co an Award is by Bond, 


Which is afterwards made a Rule of. Court, c 


Court will allow the ſame Objection to the Aware 
as they would do when the ſame came beſore bem 
on an Action on the Bond o-herwiſe there might 
be a Contradiction ; but when a Submiſſion is only 
by Rule of Court, that Court will not receive Ob- 
jections to it; for it is the ſame as if the whole 
had been in the Rule; and the Court will not re- 
lieve when the Matter has been examined by ano- 
cher Court that had Juriſdiction, unleſs the Equily ? 
be that ſome Matter of Fraud in the Award 
come to the Knowledge of the Party fince the for- 
mer Examination, which did not appear before 
the other Court ; per Lord Chancellor, who had 
taken formerly the ſame Dann in J. R. Jig. 


pl. 1 1 | | 
Pr ic | 99 Bil 


The cg 


Bill to ſet aide 3 an "pr TT to 5 * —— 
ainſt an Action at Law on "the Bond cf Submiſ- 


| ibn.” The Defendant pleaded as to fo much of 


eye Bill as ſought ro ſet aſide the Award, and ſtay- 
ing the Defendant's Proceedings at Law, and be 
ſer forth the Submiſſion, and Award to be fair y 

e 


made, Ec. But the Plea was over-ruled, becau! 


ir covered too, much ; for the Plaintiff, in all 
Events, is intitled to Relief againſt the Penalty of 


te Bond, though the Merits are with the Defen- 
cant. 3 Vin. Abr. 135. pl. 7. in Notes. But Quære, 


if the Money awarded had been equal to or ex- 
ceeded the Penalty of the Bond, whether then the 
Plaintiff i is not intitled to any Relief. | 

Bill was for an Account, and to impeach an 


| Award made between Plaintiff and Defendant Ber- 


cher, touching a Partnerſhip in buying and ſelling 
Diamonds in Frame in 1719. and the Bill was 
againſt the Arbitrators, as well as the Party; 
Defendant B. (the Party) as to the Account, Gc. 

leads the Award, '&c. and the Arbitrators as to a 
Piſewrery of ſeveral Particulars prayed by the Bill, 
and as to any Relief againſt them, plead.the Sub- 
miſſion, and that by Conſent it was made an Or- 
der of this Court, &c. Lord Chancellor allowed the 
Plea of the Party of the Award to the Account, &c. 
but over-ruled the Plea of the Arbitrators, as 
covering too much, (viz. ) ſcveral Particulars which 
might tend to ſhew a Partiality, Sc. in their Pro- 


ceedipgs, Cc. Nota, in Debate of the Caſe it was 
argued, that an Award made upon a Submiſſion 


purſuant to the Stat. V. 3. could not be ſet aſide, 
but for Partiality or Corruption in the Arbitrators 
complained of within two Terms aſter the Award 
made, and in the preſent Caſe, though the Act of 
Parliament was not particularly relied upon, yet it ap- 
peared that the Submiſſion was made an Order of 


this Court, and that was ſaid to be ſufficient to 


3 bring 


I e Compleat Aubierat | 
bring it within the Statuce 3 but the Bill was filed 
within a few Days after, ſo that no Advantage 


could be taken of not complaining according to 


the Act within two Terms, Sc. and it was urged, 


though the two Terms' dg. elap be fare any Com- 
plaint, yet that does not ouſt this Court of Juriſ- 
diction and Power to ſet the Award aſide at any 
Time for Miſbehaviour, Sc. And a Cauſe of Ward. 


and Walter was cited by Mr! Attorney General, 
of an Award fo ſet aſide by Lord Macclesfield, 
which had been made-under a Submiſſion made a 

Rule of Court. But Lord Chancellor ſeemed ro 
doubt of it, as thinking the Act of Parliament gi- 
ving two Terms, Sc. concluded all Courts, and all 


Manner of Equity, Sc. 3 Vin. Abr, 139. 55 | 


38. 
Qtære the Caſe of Ward v v. Walker, if the Bil 


there was not brought within the two Months? 


Barnard. . Rep, in B. R. 132. Paſeh. 2 Geo. 2. 


Alardes v. Cambel and Williams in the Exchequer, 


ſays the Opinion of the Chief Baron, was, that: 


Courts of Equity are not confined to allow of Ex- 


ceptions to Awards within the Time preſcribed by 
the Act of W. 3. as Courts of Law are; and that 


Hale and Comyns Baions agreed, but that Carter. 


* ron differed. Bub. Wo 265. pl. 342. 
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CHAP. vill. 


ot Subm\lfions made a Rule 


of Court, and Awards made g 
_ Thereupon. via paw" 


f WARDS have free eavently bath: aaa on 
Submiſſions, - made a ys of Court before 
he Statute '9 & 10W. as appears by ſeveral Caſes, 
Sid. 54. T. Raym. 35, Cc. FP 

And the Expediency and Uſcfulneſs of this Me- 
thod in procuring the Parties a ſure and ſpeedy Re · 
medy, being often experienced, was a Motive 
which contributed to the making the ſaid Statute ; 
as well as that thereby any Doubt or Diſpute ariſing. 
about the granting Attachments upon Non-per- 
mance of the Award, or Revocation of the Submiſ- 
ſion, ſhould be wholly removed. 

For before the making of the ſaid Statute, the 
Courts were not ſo ready in granting Attachments; 
and in ſome Caſes doubted whether any could be 
granted at all, as appears by the following Caſe. 

An Action of Trover and Converſion being 
brought for a Ship's Tackling, &c. and ſeveral 
Actions of Treſpaſs were, by the Conſent of all the 
Parties, ſubmitted ro the Determination of Chief 
Baron Hale; and ſuch Submiſſion was made a Rule 


of Court; but before the making the Award; the 
Party againſt whom the Action was brought re- | 
voked the Submiſſion ; and though it was ſtrongly 


urged that this is ſuch a Contempt, for which the 


Court has ſeveral Times granted Attachments, yet 


they refuſed it in this Caſe, and ſaid, the Party 
| 9 88 
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grieved may bring his Adion on.che-Caſe. 1 Sid. | 
452. IS * ö — t £ , L 


" Bur now by the gth-and 10th of II. chap. 1 5. The Court 


* 


any Controverſy, Suit or Quarrel, Go 


it is enacted, That 71 bell and aq le lawful for dil Is mac on 


Merchants and Traders, and others, deſiring ib end they could not 
li verſies, OUS receive any 


or Quarrels, for which there-is. no ail Remedy bu! Complaint to 
by Perſonal Aftion or Suit in 21 55 by drpitration fe alide 
N. x \ . d 


10 agree, that their Submiſſioh of ihe Suit to the. Award 
or ee of any Perſon or Per ſons, ſhould be made 
a Rule of any of his Majeſty's Courts of Record, which 


the Submiſſion 
was made a 
Rule of Court, 


the Parlies ſhall chuſe, and to. inſert ſucb their Agree- Ind that a 


ment in their Submiſſion, or the Condition of the Box 
or Promiſe, whereby they oblige themſelves reſpeAively 


4 Conſent in the 
Submiſhog . 
Bond to make 


to fubmiit to the Award or Umpirage of any Perſon or the Awarda 
Perſons ; which Agreement being ſo made, and inſer- Rule of Court 
ted in their Submiſſion or Promiſe, or Condition of tbeir inſtead of the 


reſpettive Bonds, ſhall or may, upon producing an Hf. 
fidavit thereof, made by the Witneſſes thereunto, or 


warrant their 


any one of them, in the Court of which the ſame is interpoſiug- 
agreed to be made a Rule, and reading and filing the 2 Stra. 1178. 


aid Affidavit in Court, be entred of Record in ſuch 
Court, and a Rule ſhall thereupon be made by the ſaid 
Court, that the Parties ſhall ſubmit to, and finally be 
concluded by the Arbitration or Umpirage which ſhall 
ze made concerning them by tbe Arbitrators or Umpire, 
purſuant to ſuch Submiſſion ; and in Cafe of Diſobedi- 
ence to ſuch Arbitration or Umpirage, the Parly ne- 
glefiing or refuſing to perform and arecult the ſame, or 
any Part thereof, ſhall be ſubjeR to, all the Penallies 
of contemning a Rule of Court, where he is a Suitor 
or Defendant in ſuch Court, and the Court on Motion 
ſhall iſſue Proceſs accordingly, which Proceſs ſhall not 
be ſtopped or delayed in its Execution, by any Order, 
Rule, Command or Proceſs of any other Court, either 
of Law or Equity, unleſs it fall be made appear on 
Oath to ſuch Court, that the Arbitrators or Umpire 
miſpehaved themſelves, and that ſuch Award, Arbi- 
| | „„ tration, 


ED Ebifiplvar Aibitrarcs. | 


tration, or Unmpirape, was procured by Corruption or 

other 3 Means. 
Py: And be it further enacted by the Authority 
_ aforeſaid, That any Arbitration or Umpirage, procured 
Corruption or undue "Means, ſpall be judged and 
Neeemed woid_and of none Effet, and accordingly be 
3 12 afide by any Court of Law or Equity, ſo as Com- 
Plaint of ſuch Corruption, or undue Practice, be made 
in the Court where the Rule is made for Submiſſion 10 
The Limita- fcb Arbitration or Umpirage, before the laſt Day 
tion of Time of the next Term, after ſuch Arbitration or Unpi- 
of complain- rage made and publiſbed to the Parties: Any Thing in 


ing againſt hi, Act contained to the contrary notwithſlanding. 
wH" wards to the 
ft Day of next Term, extends not to ſuch as are made in Purſuance of a Rule 


of Niſi Prius, but only where the Submiſſion is by Obligation. Stra. 30 m. 

Barnes 41. It was ſaid by the Court of C. B. that where the Objections ariſe 
upon the Face of the Award, they may be made at any Time; but where the 
Party complains of Corruption or ill 1 he muſt do it within the 


ſecond Term. Barnes 4 3. 


As this Statute has removed any Doubt that 
might have been, concerning the Power of the 
Courts in enforcing the Performance of Awards 
made on Submiſſions by Rule of Court; and as 
Awards have ſince been moſt frequently made ac- 
cording to the Directions of the ſaid I ſhall 


in this Chapter conſider ; ; 


| Se. L Pow the Submifion is to be 
made a Rule of Court. 


| SeR. II. bat ſhail be. a Breach of the 
Rule, 


- Se. III. The Method of 3 the 
Perkozmante ok Awards, made e 


to a Aule e ok Court, 
Sect. 


e Campteas, Arne, 
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8 e Court. bn 6. 


HE Pre may Ceoily their Conſent i in | 
Court, when the Matters in Controvetſy 


are . baited to the Determination of the Fore - 
man, or a certain Number of the Jury, ; or they; 
may. do it by adding a Clauſe at the end of. the, 
Bonds of Submiſſion and thei? Conditions; or, they, 
may ſignify their Conſent W ſigning a Note or 
Memorandum in Writing, for "A, .Purpolc, 7A. the 
Preſence. of one or more W1 it ne 

2. When,they ſignify their Conſens by adding it it 


to the Bonds of Submiffi jon, the Words PAY: be in. 


this Manner: . 
And it is hereby Ae ty and deen he faid; 


* ; 


Parties, that theſe Preſents, and the Subm, 
by made of the ſaid Matters in Contraverſy, 
made a Rule of bit Majeſty's Court of King's Bench, 


to the End the ſaid Parties in Difference Hall be finally 
concluded by the ſaid Arbitration, by theſe Preſents 


intended, purſuant Io the * & Ll ee in 
= Pi made 1 29 PA, : | 


n 


Mentee this PR Day 5 &c. A. B. and 
C. D. being de/irous io endund determine divers Coniro- 


verſies, -. Suits. and Quar reli. that have been be- 


teten them (for which there is ne other Remedy. * 8 


Seck. IV. What. Sail” ercufe- the Note 


ton. heres | 


all le 


* 
F L | 
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| to be made in Writing 


the Court will of Coutſe 


m- Aion or Suit in Equity) did agree to ab 
| 20 5 2. 4 fe, 


and refer all be ſaid Controver- 


ies, Suits — Nuarralt, in the' Award of E. E. and : 


G. H. Arbitrators indifferently choſen between them, 
„ amier ibe Hands and Seals of 


the ſaid porter: before —3 &c. Day of, &c. 


next enſuing ; and the ſaid Parkes did mutually pro- 


miſe and oblige ae reſpecłideiy, that 2 il 
form and execute _ Award as the Arbitrators 
Hall make in the PFremiſſes : And the ſaid Parties did 


furiber agree, "that . aid $ Submiſſ on ſhould be made 1 


- Rule in op Majeſty's Court, 25 Common Pleas (or 
s Bench) az Weſtminſter; and that they will 
PM be concluded by the Arbliration that ſhall be made 
gra the Premiſſes, by the fog Wü pur- 
IE 2 fuch Ae. . 5 


4. The Pirties thus ann Alhdavit bit 3 

be * thereof; which being ing moved by Counſel,” 
e grant the Motion, and. 

_ it a Rule. | 

A Submiſſion was to an Award by Bond, and 


| in . End of the Condition of the Bond was this 


Clauſe: Aud if ibe Obligor ſhall conſent that this Sub. 
miſſion ſhall be made a Rule of Court, that then, &c. 


Upon Motion to make this Submiſſion a Rule of 


Court, according to the new Act of Parliament, it 
was oppoſed, becauſe theſe Words da. not imply 
his Conſent; but if he would forfeit his Bond, he 
need not let it be made a Rule of Court; yet be- 
cauſe this Clauſe could not be inſerted for. no other 
Pürpoſe, the Court took theſe conditional Words 
to be a ſufficient Indication of Conſent, and made 
the Award a Rule of Court, Between Baily aud 

Chreſely, 14 W. 3. Salk. 72. Nl. 8. Ld. Rm. 674. 
Com. Rep. 114. | 
6. A Mares being referred by Rule of Court, 
—— Determination of the * of Afſize, it 
Was 


The Compieng, Aphit | 


was moved, that the Judges Decermination might 
be made a Rule of Court. per Hal, Chief 
Juſtice, Where, a Matter is IE aud. to Arbitrators 


by Rule of Court, and they make their Award, we 
will compel a Performance of it, as much as if the 


Award were Part of the Rule; ſo a new Rule is 
needleſs. Salk. 71. pl. 6. Nate; The conſtant 
Practice is to make the Rule at Mi Prius a Rule 


of the Court above, which is always bt on * 


tion. Bac. Ar. 134. 
| „AT. II. 
What tail be a Beach of the Rule. 


N 0 T only the not perſbemiog the Award'i is 
a Breach of the Rule, but likewiſe, if ei- 
ther of the Parties ſhall do any Act which may pre- 
vent the Arbitrators from making the Award 3 as, 
if they revoke the Authority, Ec. 

2. A Matter was referred by Conſent at Ni iff 
Prius; to the three Foremen of the Jury, and he- 


fore the Award was made, one of the Parties 


ſerved the Arbitrators with a Sue pαã out of Chan- 


cery, which hindered the Proceeding to make the 


Award: And the Court held this a Breach of the 
Rule, and granted an Attachment, zi cauſa. 
Between Davila and Almanza, I Amn. 1 Sah. 
73. 

3. Upon a Submiſſion'to the Award of che three 
Foremen of the Jury, who made their Award, the 
| Defendant moved to ſet it aſide, becauſe they went 

on without giving him Time to be heard, or pro- 
dace a Witneſs ; and Holt ſaid, That the Arbitra- 


Party ſhall not come and fay, they have not done 
W R and put — Fen to examine it 5 * — 
N 


tors being Judges of the Parties own chufing, the 
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when they exceed their Authority : However, the 
Award was examined and comfirmed z 124 the 
Plaintiff moved for an Attachment for not perſorm- 
ing it; and the Court held, That the Non. per- 
formance, while the Matter was /uab Fudice, was 
no Contempt; and then the Plaintiff moved for his 
Coſts, and that was denied; upon which Parcel, 
Jaſtice, ſaid, that ſeeing they could not give the 
Party any Coſts, he ſhould never be for examining 
into Awards again. Between Morris and Reynolds, 
2 Ann. 1 Salk. 73. | 

4. Upon a Submiſſion by Order of Court to a 
Reference, and the Award to be made to be con- 
firmed by the Decree of the Court, without Appeal 
or Exception; yet upon Debate, Excepiions to che 


Award.v were aduitred. 2 . 109. 


SECT. 11. 


The Pethod of infoxcing the Performance 
of Awards, made purſuant to a Mie of 


Court. po 
Enforcing an I. HE N the Award is made, if one of the a 
Award by Parties refuſe to perform it, the other 


e mene 0 —_ move the Court for an Attachment to. compel 
8 him; which Motion muſt be founded on an Affi. 
dave. that the Award was made according to the 
Terms of the Submiſſion; and mult likewiſe ter 
forth, That the Party who moves for the. Attach- 
ment, has performed what on his Part was award- ” 
ed to be done, previous to any Thing to be done 
by the other Party; but the Award it ſelf need 
not be annexed to ſuch Affidavit. And Note, That 
upon the firſt Application the Court grants a Rule, 
that the Party ſhall ſhew Cauſe why. an Atiach- | 
meat ſhould not be granted by ſuch a a Day which 
if 
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ir he neglects to do, the Rule upon a ſecond Mo- | 
tion for that Purpoſe will be made abſolute, 

2, When the Defendant is taken on an Attach- 
ment, he gives a Bail-Bond to the Sheriff, and at 
the Return of the Writ, appears not by Attorney, 
but Perſonally in Court; 3 and then enters into a 
Recognizance to appear there de die in diem, till 
the Court ſhall otherwiſe determine them ; upon 
Motion by Counſel the Court Orders, that unleſs 
his Adverſary exhibits Interrogatories againſt him 
within four Days after Notice, he ſhall be diſcharg- 
ed; the Interrogatories muſt be filed with the 
Secondary of the Office, and by him the Defen- 
dant muft 'be examined, being firſt ſworn before a 
Judge to depoſite the Truth; after his Examinati- 
on the Proſecutor takes Copies of his Depoſitions, 
and if he finds all denied, he brings up his Witneſſes _ 
to prove the Contempt diva voce in Court where 
the Defendant muſt appear to confront them, and 
anſwer the Queſtions the Court ſhall demand; and 
if the Court judge him guilty of the Contempt, 
they commit him; if not, he is diſcharged : If he 
neglects to appear before the Secondary to be ex- 
amined, or afterwards before the Court upon his 
 Purgation, the Court, on Motion, will order his 
Recognizance to be eltreated: If he confeſſes any 
Thing material in his Depoſitions, it is not neceſ- 
ſary to ſend for Witneſſes, but move on his Confeſ- 
Hon, and pray the Court's Order therein. | 
3. 4. having bound himſelf to ſtand to the cat Temp. 
Award of J. S. which Submiſſion was made a Rule Hardw. 106. 
of Court, according to the Act of Parliament; the Cunningh. 


Party for whoſe Benefit the Award was made, Rep. 3 | 


moved the Court for an Attachment for Non-per- 2 B. R. 
formance; which was granted: Pending that, he 227. See 10 
brought an Action of Debt upon the Bond, and it Mod. 333. 

was moved that he might not be allowed to proceed 

both ways; and ic was endeavoured to be likened 

| 1 | to 


_ «a 
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to the Ceſes where the Court ſtay Actions on At- 


tornies Bills, while the Matter is under Reference 


before the Maſter ; but the Motion was denied 


and this Diverfity taken, where the Court relieves 


the Party by way of Amends in a ſummary Way; 


as in the. Caſe cited there it is reaſonable 3 otherwiſe | 


here, where the Plaintiff has no Satisfaction u 
the Attachment; and the Defendant was put to 
anſwer Interrogatories. 1. Salk, 73, 74. 
Motion was made for an Attachment for Non- 
performance of an Award; and per Cur there muſt 
be a poſitive Affidavit of perſonal Notice of Award 
and Demand of the Money all at one Time, be- 
cauſe it brings the Party ifito Contempt; but if the 
Party keeps out of the way on Purpoſe, there muſt 
be an Affidavit thereof, and of endeavour uſed to 
fied him out and ſerve him; and it is but of late 
that Attachments have been the Means to compel 


the Performance of Awards; but the old Remedy 


was Caſe. 12 Mod, 257. 2 Barnes EE Se Bo. > 
Award made by Rule of Court that Money 
ſhould be paid on one ſide, and nothing awarded on 
the other ; the Court will not grant Attachment 
till a Releaſe be tendered. 12 Med. 234. 


A Submiſſion to an Award being by Rule « of, | 


Court, an Attachment was moved for Non- 
formance ; per Cur* there ought to be Affidavit of 


Award demanded, and we never grant an Attach- 


ment for Non-paymnet of Money upon an Award 
the firſt Day, though che Defeadant be to do the 


Act firſt. 12 Mod. 317. 


The Court was moved to make a Submiſſion a 


- Rule of Court; but denied, becauſe the Affidavit ſet 


forth that the Award was made purſuant to the 
Submiſſion, and the Award was then produced; 
and Trevor Chief Juſtice ſaid, that ſince the Award 
was made they would not make the Submiſſion a 
Rule of Court wirhout ſeeing the Award, whether 

it 


> * 
- — 
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it was a good and legal one. 3 Vin. Abr. 4 135 


. 
1 When it is e to have ne to og 


Award made a Rule of Court, there ought always 


to be an Affidavit of Notice, becauſe the Act gives 
the Court Power to examine the Juſtice of the A 
ward, 12 Mad. 92 5. 

The Court will not m whe. a Submiſſion. to Ar- 
bitration a Rule of Court, upon a Conſent only 


hat the Award ſhould be made a Rule of Court; 


and it was ſaid that rhe li 
2 Barnard, K. B. 163. 

Upon Affidavit that 
by coming up in the 


had been often refuſed. 


e Origioal Award was loſt 


4. If a Rule be made at Ni Prins, to refer a 
19 to the three Foremen of the Jury, and that 


the Plaintiff. ſhall. have a Verdict for his Security; 


after the Award made, the Plaintiff may either 


enter up Judgment on the Verdict, or have an 
Attachment for not Obeying the Rule of Court, 


it being in bis Election which Way he will execute 
the Award: and this was affirmed by Mr. Northey, 


and at the Bar, to be the conſtant Practice; Tour- 


Jon and Gould (in the Abſence of the Chief Juſtice) 


doubted of it, becauſe the Verdict ſtood ſtill on 


Record: To which Northey anſwered, There could 
not be a Judgment entered on ſuch Verdict with- 
out Leave of the Court, and the Attachment was 


granted. Berween Hale and Mi iter, 11 W. 3. 1 


Salk, 84. 
. A Matter in Difference having upon * 
Hearing been referred by the Court to Gentlemen 


in the Country, who had made an Award therein, 


the, Cauſe was ſet down to be heard upon the Matter 
of the Award, but was thrown off, as coming on 
arcegularly, for that the. Plaiatiff ought firſt to have 


PF 2 moved 


Briſtol Mail, which was rob- 
bed ; Motion upon Copy, and Rule for an At- 
 4achment MI, &c. Stra. 526. 
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moved to confirm the Award, as is done upon a 
Maſter's Report, and either Side may except to it, 
if they find Occaſion ; and then the Matter will 
properly come before the Court on theſe Exceptions. 
1 Vern. 469. Note, This was before the Act of 
Parliament. 

6. A. and B. having ſubmitted to an Award, 
which was made a Rule of Court, and an Atrach- 
ment iſſued out againſt A. for not performing the 
Award; A. was afterwards found a Lunaiick, and 
B. took out a Subpæna Scire Facias againſt the ex- 
ecutrix and Heir, to carry on the Rule of Court to 
an Execution ; and it was held by the Courr, That 
the Act of Parliament directing it to be carried on 
by Attachment, as is done in other Courts, for 
diſobey ing a Rule of Court, by the Death of the 
Party the Attachment is gone, and the r 
loſt. 2 Vern. 444. 

A parol Award held good. and an Attachment 
granted for Non- payment of Money purſuant there- 
to. Barnes 40. 

Motion on Behalf of Rudd, that a Submiſſion 
between the Parties contained in the Condition of 
Arbitration Bonds might be made a Rule of Court, 
and produced the Bond Executed by Coe. Per Cur* + 
Be it ſo, Cos Conſent is ſhewn by the Bond Ex- 
ecuted by him, and the Motion is made on Be- 
half of Rudd. Barnes 40. | 

Motion to make a Submiſſion between the Par- 
ties a Rule of Court purſuant to the Statute 9 & 10 
Will. 3. Objected that the Agreement to make the 
Subraiftion a Rule of Court was no Part of the 
Condition of the Bond, bur was thereunder-written, 
and not ſigned ; but it appearing by Affidavit that 
the Subſcription was made before the Execution of 
the Bond, it was taken by the Court to be Part of 
the Submiſſion, as an Indorſement by way of De- 
feazance 
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feazance is Part of the Deed ; and the Submiſſion 
was made a Rule of Court. Barnes 40. 


. 


What ſhall excuſe the Non-perfozmance of 
1 1 the Award. 
1. THE Arbitrators being Judges of the Parties 


own chuſing, the Law will not countenance 
any Complaints by Reaſon of Severity or Inequality 
in the Award; neither will the Court require ſuch 
Exactneſs as to the Formality of the Award when 
the Submiſſion is made a Rule of Court, as if it* 
were by Bond or otherwiſe, and therefore there 
muſt be ſome notorious Defect in the Award it ſelf, 
or ſome Fault in the Arbitrators, ſuch as Partiality, 
Sc. which will excuſe the Party from not perform- 
ing it. © Y | 
_ However, it is neceſſary that the Arbitrators, 
as in other Caſes, enter on their Duty, and make 
their Award within the Time allotted them by the 
Submiſſion. 35 | | 
3. And that if there be an Umpire, that he 
makes not his Umpirage till the Time allowed the 
Arbitrators be expired, | 
4. As where the Submiſſion to an Award was, 
ſo that the Arbitrators make their Award at or 
upon the 27th of March then next enſuing ; and 
if they make no Award, then if the Umpire make 
* his Umpirage on the ſame Day; it was reſolved, 
[ that the Umpire could not make his Umpirage on 
the ſaid 27th of March, the Arbitrators having 
all that Day to make their Award. 2 Vern. 100. 
5. But herein a Diverſity is taken, when the 
Umpire is named in the Submiſſion, and when the 
Arbitrators have a Power of nominating him; for 
1 in 
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m the firſt Caſe, the Umpire can by no Means 
make his Umpirage, by Reaſon of the Inconve- 
niency of baving a concurrent Juriſdiction. L Sal. 

3 

: 6. But if the Atbitracors are to name him, he 
may make his Umpirage on the ſame Day limited 
to the Arbitrators, and it will be good, for they 
had determined their Power before, by chuſing an: 
Umpire. 1 Lev. 174. 1 Salk. 72. 
5. The Umpire muſt be choſen upon Condition 
that he does accept the Umpirage ; for it is faid, 
that if the Arbitrators chuſe one, their Authority 
is executed, and they cannot revoke or chuſe again, 
though the Perſon elect refuſe to accept. 1 Salk. 70. 


But of this ſee the th Chapter. 


8. It is held by my Lord Chief Fuſtice Volt, 
That where an Award is made by Rule of Courr, 
it ſhall not be ſet aſide, unleſs there was Practice with 
the Arbitra ors, or ſome Irregularity 3 as want of 
Notice of the Meeting; alſo you ſhall not take 
Exceptions to the Formality of 1 It, but ſhall perform 
it. 1 Salk, 71. 

9. It was lickewiſe held by Fatt, Fhat an Attach- 
ment lies not for not performing an Award made 
upon a Rule of Court, without a Perſonal Demand ; 
and he ſaid, he remembred the firſt Artachment 
of this Kind, which was in Sir John Humble's Cale, 
in Kelyng's Time; in which, and ever fince, a 


| Perſonal Demand has been thought neceſſary; and 


ſaid further, that in ſuch Caſes of Awards, though 
they be not legally good, attachment lies for Non- 
performance; alter if impoſſible; but the Party 
is excuſed as to that Part which is impoſſible only. 


Between Forſter and Brunetti, 1 Salk. 83. 


10. But if Money be awarded to be paid ſuch a 
Day, at a certain Place, between the Hours of 
Twelve and Two, it is ſufficient for the Party to 

ſhew, 


* 


82 1 
NN a 
Wo 3 n * 


Vern. 281. 


The Compieat Arbitratoꝛ. 


ſhew, that he attended at he Time and Place afore- 


ſaid, and that there way no Body to pay him. 
11. If the Award be\not in Writing, the Party 
ſhall be excuſed, wheth 


a Foundation for Perjury. 


\ 
Yn” 


12: An Award was ſet aſide, the Arbitrators 


appearing to have an Intereſt in the Cargo, touch- 


ing which the Award was made, and therefore put 
too great a Value thereon z, and in five Days after 
the Award made, the Money awarded was aitached 


* 


by the Arbitrators, for Debts owing to them. 2 


13. And in this Caſe a Precedent was quoted, 


where an Award was ſet aſide, becauſe the Arbitra- 
tors had promiſed to hear Witneſſes, but made 


Ls 


their Award before they had ſo done, 

14. And likewiſe another Precedent, where the 
Arbitrator promiſed not to make his Award till 
one of the Parties (who was not well) ſhould come 


abroad; but notwithſtanding proceeded, and my 
Lord No!tingham, for that Reaſon, inclined to ſet. 
it aſide. | gh 


15. When a Submiſſion is unto three, or any two 
of them, if two by Fraud or Force will exclude the 
other, that alone is ſufficient to vitiate the Award. 
2 Vern. 518. | 1 

16. If it 2 that the Arbitrators went upon 
a plain Miſtake, either as to the Law, or in a Mat- 


ter of Fact, the fame is an Error appearing in the 


Body of the Award, and ſufficient to ſet it aide. 
a Yn. 708. | | 


„„ -cCHan 


the Terms of the Sub- 
miſſion required it or not, the Jodges thinking it 
improper to allow of a Matter which lays fo great 


* 
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pleadings in Awards and Ar- 


S Pleading in general is det to be the moſt. 

nice and difficult Part of our Law, and as an 

;ofinite Number of Cauſes of all Kinds have been 

loſt or delayed for want of a right Obſervance of 
the Rules of Pleading, it is neceſſary in the Caſe 
of Awards, (which has partaked of theſe Difficulties 


| as much as any other Branch whatſoever) to be 
cautious and exact in all the Proceedings, particu- 
larly in ſetting forth the Award, and aſſigning a 


Breach ; otherwiſe, let it be in other Reſpects ever 
ſo conformable to the Rules of Law, the Party will 
be difappointed of his End, if he fail in this Particu- 
lar; it is therefore neceſſary to conſider the fol- 
lowing ſeveral Parts of the I diſtinctiy and 
— 


Se. I. Concerning the Detlaratton, 


and the Manner of ſetting fozth oc Award 
therein. 


| Sea. II. Crain the Plea of the 
Defendant, whether relating to the Per- 


fozmance of the Award, oz when, and in 
what Manner he may plead the Award in 


Bar of any other Attſon, 


Se. 


— 
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Set. III. Ok the Replication and Pan⸗ 
ner ol letting kozth the Award, and aſügn⸗ 
ing a Beach. 5 | 


Sect. IV. Ok the Rejofnder, when it 


ſhall be a Departure oz not. 


Set, V. Df Demurrers, either to the 
Declaration, Plea, Replication, &c. 


| Sect, VI. Precedents of Pleadings in 
SHOT IE 


Concerning the Declaration, and the 
Manner of ſetting fozth the Award 
therein. 


x. A Declaration is a Complaint of the Party 
= grieved, ſetting forth the Cauſe of his Ac- 


yon againſt the Perſon he ſuppoſes to have done 


him wrong, or by whom he has received ſome 
Damage. | 


2. The Declaration ought to be true, clear and 


certain, and this Certainty ought to be ſuffici- 


ent in three reſpects: As 1ſt, Where on an Iſſue 


being joined the Jury may give a Verdict without 
being inveigled. 2dly, Sufficient Certainty to which 
the Defendant may anſwer directly. And gdly, 


Whereon the Court may judge certainly and truly. 


3. The Plaintiff generally declares on the Bond 


of Submiſſion, in which Caſe he is not obliged 


therein to ſet forth the Award; and for which 
| 1 Reaſon 
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2 L. Raym. 
762, 763. 
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Reaſon we have but few Caſes relatipg to the Man- 
ner of ſetting forth the Award, when the Submiſ- 


fon is by Bond before the Plea or Replication. 


4. But if an Action be brought on the Award it 


ſelf, the Party muſt be very careful how he ſets it 


forth in his Declaration; at leaſt he muſt ſhew the 
Subſtance of it, and eſpecially that Farc which. 1 ins 
_ him to his Action. 

. If in an Action of Debt upon an Award, the 
Plaiatiff declares, that the Arbitrators did make 
an Award, that the Defendant ſhould pay unto the 
Plaintiff 10 J. &c. this is a good Declaration, 
though nothing is ſhewn to have been awarded on 
the other Side ; for it is ſufficient for the Plaintiff 
to ſet forth that Part of the Award which entitles 
him to his Action. 1 Lean. 72. 

6. In the Declaration it is not neceſſary to lay 
the Time or Place where the Award or Submiſſian 
were made; but if the Defendant denies either, 
the Plaintiff may reply, that the Award or Submiſ- 
ſion was made at ſuch a Place. 2 Brownl. 137. | 

But when an Award is pleaded in Bar of a 
Treſpaſs, a Plea muſt be laid where the Submiflion 
was made. Cro. Eliz. 66. 

8. Ic has been adjudged, that the Plaintiff need 
not ſet forth a Profert thereof in Czria, becaufe it 
is no deed. Shyle 459. 

9. If there be a Submiſſion to the Award of F. . 
ſo as the ſaid Award be made under his Hand and 
Seal, at or before the ↄth Day of Sep/ember follow- 
ing, ready to be delivered at the Shop of F. N. in 
the Exchange, London; and in an Action of Debt 
upon an Award made thereupon, the Plaintiff de- 
clares that the ſaid J. S. under his Hand and Seal 
the 4th Day of September following, apud Caſtrum 
Eborum, did make an Award ad lunc & idem 
para? to be delivered at the Shop of the ſaid J. N. 
in the e, London; this is no good Decla- 

ration; 


ration 3 for the Parties are not bound to take Co- : 
nuſance of the Delivery elſewhere than ar the Place 
appointed; by Dod. and Howgbtan, contre NMaunta- 


gue, Chief Juſtice, who held the Publication there, 
and. Altegation, that it was ready to be delivered 


at the ſaid Shop in London, was well enough. Cro. 


Fac. 577. 


10. In Debt upon a Bend, conditioned for the 


Performance of an Award, ita quod it be made, 
and ready to he deliyered to the Parties, at a cer- 
tain Day and Plate; the Defendant pleads Nullum 
fecerunt Arbitrium, and the Plaintiff replies and ſets 
forth an Award made and delivered to the Parties 
at another Day and Place. Adjudged that this is 
good, being delivered to the Parties themſelves, 
though at anather Day and Place : But per Hale, 
the Replication is not good, for being but the Ex- 
ecution of an Authority, it ought to be done at the 
fame Day and Place. 2 Lev. 68. 

11. There is a Diverſity taken, when the Plain- 


tiff ſets forth the Award in his Declaration, and 
when the Defendant pleads it; in the former Caſe. 


it is ſufficient for the Plaintiff to ſhew, that inter 
alia it was awarded; but when the Defendant 
pleads it, he muſt ſet forth the whole Award. Lis. 


ichen 31% 319 


12. In an Arbitrament it was held by the Court, 


that if two Things be awarded, the one within, 

and the other not within the Submiſſion, the later 
is void, and the Breach muſt be aſſigned only upon 

the firſt. 2 Mad. 309. . | | 
An Award was, - that Defendant pay the Plaintiff 


fo much Money at ſuch a Time and Place. Ia 


Debt upon the Bond the Plaiatiff did not aver that 
he was ready at the Place to receive the Money ; 
and exception being taken thereto ; Halt Chief Jul- 
tice held that it needed not, becauſe the Defendant 
ought to do the firſt Act, and therefore if he does 


10. 
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not come and tender the Money, though the Plain- 


tiff be not there to receive it, the Bond will be for · 


feited. Ld. Raym. 533, 534. 
In Debt on an Award, a mutual Submiſſion | 


muſt be ſhewn in the Declaration. 2 Stra. 923. 
8 E C T. * 


G the Plea ol the Defendant, . 
whether relating to the Perfozmance of 
the Award, oz when, oz in what Man⸗ 
ner he may plead the Award in Bar of 
any other Aﬀton. | 


F an Action of Debt be brooght on the Bond 

1 of Submiſſion, the Defendanc is eſtopped by 
the Obligation, and cannot plead Non ſubmiſit, 
but he may plead Nullum fecerunt Arbitrium, or he 
may plead the Award Specially; to which the 
Plaintiff may Demur or Reply. 1 Rol. Abr. $73. 

2. In Debt upon a Bond for Performance, Ec. 
the Defendant cannot plead Performance generally, 
but muſt ſhew the Award, and how he has per- 
formed it. Moor 3. 

3. If in Debt upon an Obligation, conditioned 
for the Performance of the Award of F. S. the De- 
fendant pleads, That whereas there was a Suit in 
11 Chancery by the now Defendant, againſt the now 
bl : Plaintiff, for ſuch a Cauſe, Cc. the ſaid F. 8. did 

award, that the faid Suit ſhould ceaſe, and that 

the now Plaintiff ſhould ſtand acquitted de gualibet 
11 materia in eadem contenta, and avers that he did 
| _ not any further proſecute the ſaid Suit, but that the 
14 now Plaintiff always after Stelit iude Quietus; this 
== is a good Plea without ſhewing any Diſcharge ix 
14 Fado; and "we Award being, that he Stare, ac- 
| _ quietatus, 
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quietains, it is no more than that by that Award he 


ſhould be acquitted. Cro. Jac. 339. 
4. If an Award be, to pay the Rent mentioned 


in loch an Indenture, in Debt upon a Bond condi- 
tioned for Performance thereof, the Defendant in 
pleading Performance need not ſet forth the Inden- 
rure, but refer generally to it; but if it be to be 

id in ſuch Manner and at ſuch Times as is expreſ- 


ſed in the Indenture, then it muſt be ſet forth at 
large; ſo if an Award be to Pay Ty given by a 


Will. 1 Vent. 87. | 
5. It muſt be ſtrictly 1 that, he the 


Dikndane pleads Perſornintice; be muſt regularly 
plead i ic according to the Words of the Condition. 

6. As where the Condition of the Bond of Sub- 
miſſion was for Performance of the Award, fo that 
it be made de Premifſis vel aligua Parte inde, and 
the Defendant pleads,” that the Arbitrators made no 
Award de Premiſis, without ſaying #ec de aliqua 
Parte inde, and it ſeemed not to be NE” 2 Mad. 
2 

75 But of Matter of Excuſe, as that i it became 
impoſſible by the Act of ws Sc. it is other wiſe. 


2 Mod. 27, 28. 2 Salk. 5 727 
8. The Condition of 4 Bond of Submiſſion was, 


fo that the ſaid Award be given up in Writing, 
Sc. and the Defendant pleaded non Deliberaverunt 
in Scriptis ; and it was adjudged naught, and that 
it ought to have been non reddiderunt in SER: 
N. Bendl. 97. 

9. Concerning the Defendani- s pleading Tender 
and Refuſal, it muſt be obſerved in general, that 


where a Man is bound in an Obligation conditt- 
oned to pay a certain Sum of Money at ſuch a Day, | 
Tender and Refuſal at the Day, without ſaying . 
uncore Priſt, is not a good Plea, but he ought to ſay 


gdbuc paratus, and tender the Money in Court. But 
| 4 | 2 But 
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10. But it is otherwiſe, if the Condition of the 


Bond be to do a collateral Act, as to deliver Tim- 


ber, ſtand to an Awad, Ac. Co. Lit. 207. 9 Co. 


46. 
11. In Debt upon an Obligation, whereby the 


Defendant and two others were to perform an A- 
ward, made betwixt them and the Plaintiff; the 


Defendant pleaded the Award, which was, That 


the Defendant ſhould pay the Plaintiff 205. and 
each of the others 205. a- piece, and that he ten: 


dred the 20 5. ed. which the Plaipff reo | 


ſed to accept. 


12. The. Plaintiff replied, that at a Day S 
the Refuſal he demanded the faid 20 5. of the De- 
fendant, which the Defendant then refuſed to pay 


him; and the Defendant demurred; and it Was 
held that the Replication was idle, for the 20 5. 


being a Sum collareral'to the ; Obligation, was loſ 


for ever by the firſt Refuſal. 
3. But then it, was reſolved that the Bar was 


il , \as anſwering only to Part, ſeil. the 205. to be 


paid by himfelf, and not to the other Sums to be 
paid by others, and he is anſwerable for all; and 


Thaw the Defendant pleading a collateral Matter, 
which is inſufficient in Law, the Plaintiff necds 
not aſſign a Breach z and fo Judgment. was given 
for the Plaintiff. Between Cenne and Tinker, 3 


Lev. 24. 

14. But Tender of a Sum of Money awarded to 
be paid in an Action of Debt on the Award, is 
not ſufficient without pleading uncore Priſt; but 
Tender of an Award to the Defendant, and that 
none came on his Part to receive it, is good. Lev. 
Entr. 44. 

If an Award be made by che Arbitrators, and 
ſigned and ſealed by them, and by it they award a 
Sum of Money to be paid, the Defendant cannot 

plead 
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lead the Statute of Limitations to an Action 
rought on the ſaid Award; adjudged, 2 Sand. 65. 
15. As to the pleading of an Award to an 


Action, it is laid down as an uncontroverted Rule, 


that where Accord may be pleaded to any Action, 


there an Award may, 6 Co. 44. 


16. It has been held formerly, that an Accord 


is not any any Bar of an Action, unleſs it be execu- 
ted, becauſe the Plaintiff hath not any Means to 


recover that which he ought to have by the Accord. 


1 Kol. Abr. 129. 


17. And therefore it has been held the ſafeſt 
and beſt way of pleading an Accord, to plead it 


by way of Satisfaction, and not by way of Accord; 


for if it be pleaded by way of Accord, a preciſe 
Execution thereof in every Part muſt be pleaded ; 
and if there be a Failure in any Part, the Plea is 
inſufficient z but if it be pleaded by way of Satis- 


faction, the Defendant need plead no more, but 
that he paid the Plaintiff 10 J. in full Satisfaction of 


the Action which he received, g Co. 80. 
18. Of late, indeed, it hath been held, that 
upon mutual Promiſes an Action lies, and conſe- 
quently there being equal Remedy on both Sides, 
an Accord may be pleaded without Execution, as 


well as an Arbitrament. Raym. 450. 2 Jon. 158. 


19. It has been formerly held, that an Award 
could not, except in certain Caſes, be pleaded to 
an Action, unleſs it were executed; as where in 
Treſpaſs the Defendant pleaded an Arbitrament 


in Bar, that the Defendant ſhould pay to the Plain- 


tiff twenty Shillings, Fc. to which the Plaintiff de- 
murred, becauſe he did not alledge Performance 
of the Award, and the Demurrer was allowed. Cro. 
Elix. 66. | 1 

20. So if an Award be to pay Money at a cer- 
tain Day, in Satisfaction of an Action, if the Mo- 
Bey be not paid at the Day, this Award is no * , 
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Bar of an Action, though he may have Debt on the 
Award, becauſe it was his Fault that the Money 
was not paid, and therefore he ſhall not compel 


the Plaintiff to bring an Action on the Award, and 


bar the firſt Action. 49 E. 3 
21. But if an Award DCs. Re one ſhall pay $07. 


to the other in Satisfaction of all Treſpaſſes, &c. 


if he who ought to pay it tenders it at the Day, 
and he rcfuſes, and after brings an Action for the 
Treſpaſs aforeſaid, this Award ſhall be a good Bar 
of the Action, becauſe it was his own Fault thar 
it was not paid, and he hath his Remedy for the 
Money. 1 Rol. Abr. 267. 

22, So if A. and B. ſubmit themſelves to 
the Award of J. S. of all Actions; who a- 
wards that A. ſhall make an Obligation which 

ſhall be labelled with Wax, and ſhall bring it to 
B. and B. ſhall ſeal it to A. in Satisfaction, e. if 
A. does never bring the Obligation to B. to ſeal, 
yet this Award ſhall be a Bar of Actions brought 
by 4. which are within the Award, though he 

hath no Means to compel B. to enter into an Ob- 
ligation, becaule the Default was in himſelf, 5 K. 


4 _ 

In Treſpaſs (ſays my Lord Chief Juſtice 
Hal, it was held heretofore, that an Award of a 
collateral Thing in Satisfaction, was no good Plea, 


unleſs the Defendant ſhewed a Performance; for 


they likened this to an Accord and Satisfaction, 
which is no Plea, unleſs it be executed; yet they 
held, that Where the Award was not of a collate- 
ral Thing, but of a Sum of Money, that ſuch an 
Award was a good Plea ; and the Reaſon of the 
Difference which they went upon was, that there 
was a Remedy to be had upon the Arbitrament in 


the latter Caſe, not in the former: But now the 


Law 1s held otherwiſe, and an Arbitrament is a 


890d Plca, whether it be of Money or a collateral 


Thing 
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Thing, as a Hat or a Horſe; and the. Reaſon is, 

becauſe the Submiſſion is a mutual Promife, upon 
which an Action lies, and Performance need not 
be averred in either Caſe, for the Remedy is altke: 
But Powel held, that it muſt be averred where the 
Award is of a collateral] Thing. 1 82/k. 76. 


24. So when the Plaintiff declared upon three 


Aſſumpſits, whereof two were Special, ſcilicet, that 
the Defendant being indebted to the Plaintiff in 
ſuch a Sum, he in conſideratione inde promiſed to 
Ship ſuch a Quantity of Cotton Wool at Antegoe, 
and conſign it to the Plaintiff; and alſo, whereas 


he was indebted to the PlaintifF-in ſuch other Sum, 


for Wares and Merchandizes fold and delivered, he 
in con/ideratione inde promiſed to pay the Money to 
the Plaintiff, if he (the Defendant) did not Ship 
and conſign ſo much Cotton Wool to the Plaintiff 3 
and the third Promiſe was upon a general Inde- 
_— Aſumpfit for Wares, Fc. fold and deliver- 
ed. ARE 


(viz. that ſince the ſaid Premiſſes, he and the 
Plaintiff had ſubmitted themſelves and all Mat- 
ters, Sc. to Arbitrators, who made their Award, 
which he ſet forth in his Plea, and concluded in 
Bar, without alledging that he (the Defendant) had 
performed the Award on his Part, 
26. And upon a Demurrer to the Bar, it ap- 
peared that the Award was particular as to the 
Cotton Wool, and not of any other Matter, and as 
to that likewiſe it was but conditional, and there- 
fore void: And in arguing this Caſe the fol- 
_ Diverſities were taken by the Court to be 
aw. 8 
„ 1ſt, That an Award without Performance 
is a good Bar to an Action on the Caſe, if the Par- 
ties have mutual Remedies againſt each other to 


compel the Execution of the Matters awarded, but 


Q 3 


25. The Defendant pleaded generally as to all 
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it is otherwiſe where there are not mutual Remes | 


dies to enforce the Performance, Ec. 
28. 2dly, That the Award now pleaded, bang 
but conditional, and therefore void, and by Con- 
ſequence the Plaintiff boning no Remedy to enforce 
the Performance, *cis no Bʒr to his Action. 

29. 2dly, This — being particular, and 


only concerning the Cotion Wool, the Defendant | 


ſhould. have pleaded it in Bar only of thoſe Pro- 


; miſſes concerning the ſaid Wool, and not in Bar 


of a general Indebitatus Aſſumpſit tor Wares ſold, 
but he ſhould have pleaded. non Aſumpſit as to 
that Promiſe, becauſe che Award did not extend to 
it. | 
30. But if this Awad. had been general, and a 
good Award, the Defendant might have pleaded 
it in Bar of all the Promiſes generally, as here he 
had done; and that ſuch Plea would not have 


amounted to the general Iſſue, becauſe the Defen- 


dant, by pleading the Award after the Promiles 
made, had admitted the Plaintiff to have Cauſe of 
Action upon the Promiſes; but that he was barred 
by the Award, and an Admiſſion even of a Colour 
of Action, is ſufficient'to prevent the Pleading to 
amount to the genera! Iſſue, and the Plaintiff had 


Judgment. Carth. 187, 188. 


31. And in Salk. 69. it has been held, that an 


Award may be a good Plea in Bar. though 8 


not performed, wherever the Award does give a 
new Duty in lieu of the former; for a Submiſſion 
implies a Promiſe to perform ; ſo that the Party 
has a Remedy for that which is awarded; but 


where the Intent of the Award is not to diſcharge 


the old Duty of it ſelf, and give a new one, but 
barely to cauſe a Diſcharge of the old Duty, not by 
the Award it ſelf, but by a Releaſe, as in the prin- 


cipal Caſe, the Award is no Plea in Bar of the old 


Duty. But a — is added, Whether an Award 
unper- 
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formed, though it gives a new Duty, can be a 
good Plea after the Time of Performance is elap - 
8 TEN 9 © 

In Indebitatus Aſſumpfit and Quantum Meruit for 
Work done and Goods ſold and delivered, the De- 
fendant pleaded an Award that the Plaintiff for the 
Work done, Sc. ſhould accept a Bill of Sale be- 
fore made of the eighth Part of ſuch a Ship, and 
that the Plaintiff and Defendant ſhould give to each 
other general Releaſes. Holl Chieſ Juſtice ſaid that 
this is the ſame with the Caſe of Freeman v. Barnard, 
for as to the Goods ſold and deliverèd, there is no- 
thing awarded but a general Releaſe ; that if the 
Bill of Sale had been awarded in full of all Demands, 
it had been good; but this Releaſe awarded here 


is not a perfect Bar till it be executed. And it 


having been objected that the Goods ſold and de- 
livered is the ſame Demand with that for Work 
done, yet Gould Juſtice ſaid that the Court cannot 
take Notice of that upon ſuch a Generality ; but 


that if the Defendant had ſhewn it by particular 
Averment, it might have been conſtrued to be 


within that Part of the Award. Judgment for the 
Plaintiff. Ld. Raym. Rep. 61m. | Do 

Caſe upon three ſeveral Promiſes, and an Award 
ordering mutual Releaſes was pleaded in Bar. Per 
Cur?: It is no good Plea, becauſe nothing is awarded 
that bears an Action; but if there were any Thing 
awarded, for the which an Action would lie, x 


would be a good Plea, though it were not per- 
formed z and Judgment pro Quer. 12 Mod, 
$3SD | | | | 


Anciently if an Award was made to pay a Sum, 


this might have been pleaded in Bar though with- 


out Satisfaction, becauſe the Law gave an Action 
of Debt for the Money upon the Award, and ſoa 


Remedy; and though that Law be now altered, 


yet now when two Perſons ſubmit to an Award, 
Q 1 . this 
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2 this amounts to mutual Promiſes. Per Holt Chicf 
Juſtice. 11 Mod. 171. 

An Award to pay Money in Satisfaction is plead- 
able in Bar, though the other Party be not award- 
ed to accept it; for the Award of Payment of Mo- 
ney veſts a Duty in the Party, and is a Bar in Debt, 
or Treſpaſs, or {{ſſumpfit. Per Holt Chief Juſtice, 
2 Ld. Raym. 965. | 

This Diverſity is to be obſerved where an Award 
conſiſts of divers Things, and one of them is void, 
and it be expreſly ſaid that upon Performance of 
that void Thirfg, the other Party ſhall do ſuch a 
Thing, there the doing of the void Thing is a 
Condition precedent, and mult be averred before 
Action againſt the other for not doing his Part. 
But where there be ſeveral Things in an Award, 
and ſome are good, and others not, and it is fur- 
ther ſaid that upon Performance præmiſſorum the 
other ſhall releaſe for the Purpoſe, there it ſuffices 
to make Averment of Performance of what is well 
awarded, without more. 12 Mod. 588. 

If it appear that a void Part of an Award was in- 
tended as a Conſideration of Things being done on | 
the other ſide, it muſt be done, or elſe here is not 
that Advantage for the other ſide which was de- 
figned for it, and he has a wrong done him by be- 
ing forced to pay for a Conſideration whictr he 

has not. Per Trevor 2 Jae iz Mod. 


599. 
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8 L C To 11. 
Ot the Replication and Manner of ets 


ting fozth the Award, and (Mgning a 


Peach: 


E oc for the Plaintiff in his Repli- | 


cation, if the Defendant pleads Nullum fece- 
runt Arbitrium, to ſet forth the whole Award, or 
at leaſt ſo much of it, as that the Court thereby 
may be able to judge whether he is intitled to his 
Action, or not; for want of which the Plaintiff 
has been often en if not diſappointed in his 


Action. 
2. As where in an ARion of Debt upon a Bond, 


* conditioned for the Performance of an Award, the 
Defendant pleaded, that the Arbitrators ma: le an 


Award, That the Defendant ſhould pay to the 


. Plaintiff 3100 l. and ſhould: give to the Plaintiff a 


general Releaſe; and the Defendant pleaded that 
he had paid the Money, and given a Releafe ac- 


cordingly, but did not ſhew what on the Part 


of the Plaintiff was awarded to be done; and the 
Plaintiff replied without ſhewing the other Part of 
the Award in his Replication, and took Iſſue, that 
the Defendant had not paid the Money; and the 
Defendant put in an inſufficient Rejoinder; upon 
which the Plaintiff demurred; and it was held by 


the Court, that the Plaintiff could not have Judg- 


ment, becauſe the Award, as ſet forth and agreed 
in Pleading, is void ; but if the Plaintiff would 


have helped himſelf, he ought to have ſhewn the 
other Part of the Award before he had taken Iſſue; 


but the Court would not give Judgment for the 
Defendant, but ſuffered the Plaintiff to diſcontinue, 


becauſe they apprehended it to be only a Trick in 
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Pleading; for which the Chief Juſtice reprehended 


: Sanders, who exduſed himſelf by reaſon of the Se- 


verity of the Award. Between Veal and Warner, | 
I Sand, 326, 327. | 
If in Debt upon an Obligation, conditioned 


for the Perforrnance of an Award, the Defendane | 


pleads Nullum fecerunt Arbitrium, and the Plaintiff 
replies, and ſhews the Award, he muſt alſo ſhew 


the Breach, without which he hath no Cauſe of 


Action; for the Obligation is guided by the Con- 
dition; and though the Defendant can make no 
Anſwer to the Breach, yet it ought to appear 10 


the Court that the Phintiff hath a Cauſe of Aion. | 
7 elv. 132. 


4. And the Reaſon hereof, as Aid ba 4 | 


Sand. 102. is, becauſe an Award may be good in 


Part and void in Part, and perhaps the Action may 


be brought upon the void Part. 


5. If in Debt upon an Obligation condirioned 
for the Performance of an Award, the Defendant 
ſhews that the Arbitrators did make an Award, 
that the Defendant before fuch a Day ſhould pay to 
the Plaintiff 1007. or otherwiſe ſhould procure one 
A. being a Stranger, ro be bound to the Plaintiff 
for the Payment of 12. per Annum to the Plaintiff 
for his Life; and the Defendant pleads, that he 


| hath performed the faid Award; and the Plaintiff 


replies, that the Defendant hath not paid the ſaid 
100 J. without faying, nor hath procured A. Sc. 
yet this is a good Replication, for the Award as 


10 that Part is meerly void, and therefore the 


Plaintiff need not take No: ice thereof. 1 Leon. 


394 

6. So if the Anu: be, that the Defendant, to- 
gether with a Stranger, ſhall enter into a Bond in 
the Aſſignment of a Breach, the Plaintiff muſt not 


into | 


—_ ; GC" 
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into a Bond, for though both did not, yet the De- 
fendant alone might enter into Bond. 1 Codb. 163. 
. If the Plaintiff alledges that the Award was 
made of four Things, and the Defendant pleads 
that it was but of three only, the Plaintiff cannot 
reply that the Award was of three Things and 
another, but he ought to reply, that the Award 
was made of four Things, and traverſe that it wa 
of three Things only. Ploud. 99. 
8. If in Debt upon a Bond conditioned for the 
Performance of an Award, fo as it be made, c. 
and ready to be delivered to the Parties, or to 
ſuch of them as ſhall deſire the ſame ; the Defen- 
dant pleads Nullum fecerunt Arbitrium, and the 
Plaintiff replies and ſets forth the Award, and 
ſhews a Breach, but doth not ſay that it was ready 
to be delivered to the Defendant ; yet this is a 
good Replication; for when the Award is made, 
it is ready to be delivered to the Parties, or to 
ſuch , of them who deſire it; fo that it muſt be 
deſired, and if denied, the Party may plead that 
Matter ſpecially. Between Rowley and Manning, 
3 Med. 330. | n 
9. H in Debt upon a Bond, conditioned for the 
Performance of an Award in Writing, or by Word 
of Mouth, the Defendant pleads no Award made, 
and the Plaintiff replies, That at the Time of the 
Bond and Award, he had an Action againſt the. 
Defendant for - Scandalous Words, and that the 
Arbitrators, ore Tenus, did declare and publiſh his 
Award in Manner following, viz. that the Defen- 
dant ſhould pay to the Plaintiff. twelve Guineas, 
and all ſuch Money as he had expended circa Pro- 
Jecutjonem Placit pred, c. this is a good Award, 
and well ſet forth; although the Award doth not 
mention any Suit before; for he that ſets forth a 
 Parol Award, is not tied to the very Words, but 
it is ſufficient to ſhew the Effect and Subſtance of 
1 = - What 


what was pin by Word of Mouth. 2 Yank, 


242. 
10. In Debt upon a Bond to perform an Award, 
the Defendant pleads no Award made, and che 


Plaintiff replied, and ſer forth an Award with a 


Profert in Curia, and there were material Omiſſions; 
the Defendant craved Oyer, and demurred for the 
Variance between the Award ſet forth i in the Re- 
plication, and the Oyer. | 

11. And in the Argument it was inſiſted. for 
the Plaintiff, that in Debt on an Award, the 
Plaintiff need not ſet forth more of the Award than 
makes for him; to which it was anſwered, that 
true it is, in Debt upon an Award the Plaintiff 
need not ſet forth more than makes for him; but 
it is otherwiſe in Debt upon a Bond, for then the 
Plaintiff mult reply the whole Award, | 

12. And per Holt, Chief Juſtice, In Debt upon 
a Bond to perform an Award, if nul agard fait be 
| pleaded, and the Plaintiff replies an Award, Sc. 

and Iſſue is thereupon, in ſuch Caſe, if chere is a 
material Variance between the Award given in 
Evidence, and the Award ſer forth in the Repli- 
cation, it is againſt the Plaintiff; but if the Vari- 
ance be only by Omiſſion of that which is void, 
that is not a material Variance, being no material 
Part of the Award; here the Variances are by 
Omiſſions that are material, therefore Judgment 
muſt be for the Defendant. - 4 Note is added by 
the Reporter, That if the Plaintiff had not made a 

Profert, the Defendgn!”s * bad been io have plead- 
ed Nul tiel agard. 

13. In Debt upon an Obligation conditioned 
to perform an Award, the —— pleaded no 
Award, and the Plaintiff replied and ſet forth an 
Award, whereby it was awarded, that the Defen- 
dant ſhould enjoy a Wharf, and chat certain Erec- 
tions * be pulled down within the Space by 58 

Days 
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Days from the Date of the Award; to which the 
Defendant demurred; and it was objected, that 
the Award was pleaded without any Date; but yet 
the Replication was held good, for the Day of the De- 

livery of a Deed, is the Day of the Date, though there 

is no Date ſet forth; as if a Deed bear Date one 
Day, and be delivered at another, it was really 

dated when delivered, though the Clauſe of Geren“ 

Da?* be otherwiſe z, ſo it is in the Caſe of the Award, 
the making is the Date. 1 Salk, 76; = 

14. In Debt upon a Bond for Performance of 
an Award, i/a quod the Award be made and ready 

to be delivered to the Parties in Difference, or to 
ſuch of them who ſhould deſire the ſame, by 
ſuch a Time, the Defendant pleaded no Award 
made. 

13. The Plaintiff replied, tbat the Arbitrators 
within the Time, Sc. made their Award in Wri- 
ting, which he ſet forth at large, and aſſigned the 
Breach, &c; but did not ſay that the Award was 
ready to be delivered to the Parties, according to 
the Words of the Submiſſion ſupre. 7 

16. And it was objected upon a Demurrer for 
this Fault, that the Submiſſion being conditional, 
it ſhould appear that this Condition was perform- 
ed by the Arbitrators ; otherwiſe their Award 
would not oblige the Partics ; and therefore the 
Plaintiff ought to ſhew, that all the Condition 
was performed; otherwiſe he hath no Cauſe of 
Action. 55 | _ 

17, But it was held in this Caſe, that it ſhall 
neceſſarily be 1ntended, that the Award which was 
in Writing, was ready to be delivered to the Par- 
ties, and therefore good, and the rather, becauſe 
the Condition is, that it ought to be ready to be 
delivered when any of the Parties required it; and 
it doth not appear that it was required by any of 


— 
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them; and therefore it is not requiſite it ſhould be 
delivered before Requeſt. Carth. 158, 159. 


Where the Matters awarded are diſtin, and 


not the one depending on the other, there the 


Award may be good as to one Part, and void a- 
ainſt the other ; and in that Caſe the Breach muſt 


be aſſigned in that Fart that i is good; per Cur. 12 


Mod. 585. 


An Award was tie all Soits ſhould uk be- 


' tween A. and B. Reſolved that the Proſecution of 


a Suit by A. againſt B. and . is no Breach. 10 


Mod. 205 


SE 0 = Iv. 


Df the Rejoinder, when it gall be a De- 
parture, 02 not. 


1 A an is, when che N fortifies 


his Bar with new Matter, but Purſuant to 

the Bar. Co. Lit. 304. 0 
2. And herein great Care muft be taken that the 
Rejoinder be not a Departure from the Defendant's 
Plea, introducing new Matter, which had no Re- 


lat ion to his Plea. 


3. And for this Reaſon it is ſaid, that the De- 
fendant is not to rejoin in ſuch Words as are not 
contained in the Replication or Plea, for that is to 
begin a new Diſcourſe of his own, and not to anſwer 
the Plaintiff. 

4. Alfo, if the Defendant in his Rejoinder pleads 
new Matter, he muſt conclude, & boc Paratus 
eſt verificare ;, for he ought to give the Plaintiff 


| Liberty to come in with a Surrejoinder and Anſwer | 


to it. 
5. Yet it is ſaid, that in many Caſes, if new Matter 


be averred in the Replication, if the Defendant al- 
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ledges a new Anſwer in the Rejoinder, it is no De- ; 
U TSS TCH oo ot. 
6. As where the Condition of an Obligation 
was, that the Defendant ſhould ſtand rd the Award 

of J. S. between the Defendant and F. D. Tenants, 

and the Defendant pleads Nullum fecerunt Arbitri- 
um; and the Plaintiff replies, that the Award was 

made between the Defendant and Tenants of F. S. 

and names them; and the Defendant rejoins, that 

they were not Tenants; this was ſaid to be no De- 
parture, but good; and the Reaſon ſeems to be, for 
the Plaintiff alledged Matter, which gave Occaſion 

for ſuch Plea:- 39 H. 6. 16. "IH 2 

7. In Debt upon a Bond conditianed for the 

Performance of an Award, the Defendant pleaded 

an Award to pay ſuch a Sum to the Plaintiff at 

ſuch a Time and Place, and that he tendred it ac- 
cordingly, and the Plaintiff refuſed to accept it; 
and the Plaintiff replied, that it was awarded in 

Satisfaction of all Controverſies, and that the De- 

fendant non obtulit ſolvere, & boc petit quod inquira- 
tur, Sc. and the Defendant demurred ; and it was 
held by two Judges, that the Plaintiff having al- 
ledged new Matters, ought to have concluded to 
the Country, by which Means the Defendant is 
deprived of his Opportunity of traverſing it; but 
the other two held, that the Defendant having ad- 
mitted the Award good, and taken upon himſelf 
to plead Performance, he ſhall not be'admitted to 
traverſe the new Matter, ſo as to make the Award 
void; but if in Truth the Money was not awarded 
in Satisfaction of all Controverſies, he fhould at 
firſt have pleaded Nullum fecerunt Arbiirium; for 
if he ſhould now be admitted to prove it no Award, 
it would be a Departure. 3 Lev. 164, | 
8. If in Debt upon an Obligation, conditioned. 
to perform an Award, the Defendant pleads no 
Award, and the Plaintiff replies, and ſets forth an 
; 4 ä 


— 
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Award, made and tendered, &c. purſuant to the 
Condition, and the Defendant rejoins, and alledges 
that the Award was not tendered modo &&, Forma 
Prout, and concludes hoc Paratus eſt - verificare z 
this Rejoinder is naught on a double Account. 
Firſt, Becauſe it is a Departure from his Plea in 
Bar, for in his Plea. he denies that any Award was 
made, and now he implicitly acknowledges it, but 
pretends that it was not made according io the 
Condition. zdly, As his Plea is a direct Negative, 
he ſhould have concluded to the Country, and 
not have traverſed ; for by this Means the Matter 
can never be put in Iſſue to be tried. 2 Saund, 
Mk ain foot + om watt gf. 
= So in Debt on an Obligation to ſtand to an 
Award, and the Defendant pleads no Award, and 
the Plaintiff replies, and ſhews an Award and a 
Breach ; to which the Defendant rejoins, that 3 
new Cauſe of Action aroſe after the Submiſſion and 
before the Award, and they awarded. mutual Re- 
leaſes to be made at the Time of the Award made, 
and nothing further is awarded on one Side but the 
| Releaſe, and fo the Award was void; on which 
the Plaintiff demurred, and it was adjudged for 
him, for che Rejoinder is a Departure; for when 
he pleads no Award, it ſhall be intended no Award 
at all; and then to ſhew and confeſs an Award in 
Fact, but ſaying that it is void in Law, is a De- 
parture. Between Houſe and Launder, 1 Lev. 85, 
The ſame Point was afterwards adjudged between 
Morgan and Man, 1 Lev. 127. and likewiſe be- 
tween Garret and Weeden, 1 Lev. 133. 


„ 
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A 


Ok Demurter, either to the Declaration, 
5 lea, Replicatton, &c. 


. an n . 
1. A Demurrer may be upon a Declaration, 
Replication, Rejoinder, Sc. as well as on 

2 Plea; for all the Parts of pleading to Iſſue, ought 

to be according to the Rules of Law, or elſe the 
Party may demur thereto; for thaugh by the Sta- 
tute 4 & 5 Ann. for Amendment of the Law, 
Want of Form is not ſufficient upon a general De- 
murrer ; yet when ſuch Want of Form is made a 
Cauſe of the Demurrer, it may prevail ; and if 
| there be Want of Subſtance, a general Demurrer 
will nice. | 5 5 

2. The ſafeſt Way for the Defendant in moſt 

Caſes, if he imagines that the Award was not 
made according to Law, is to demur to the Plain- 
tiff's Declaration, if he ſets forth the Award there- 
in, or to his Replication; for when the Submiſſion 
is by Bond, he cannot plead xihi1 Debet to it; 
neither can plead an ſubmiſit, though he may plead 
non eft faftum, or that the Arbitrators = no 
Award ; which laſt is the uſual Plea, and then it 
is incumbent on the Plaintiff to ſet forth the Award 
in his Replication; to which the Defendant may 
= cemur either generally or ſpecially ; in which Caſe 
the Court will give Judgment for him, if the A- 
ward be not, made according to Law and the Terms 
Xx of the Submiſſion ; and this will prevent any Dan- 
= ger of having his Rejoinder conſtrued a Depar- 
1 ture. = | | 
And the ſame Rules, relating to general and 
= ſpecial Demurrers, will be applied to awards as well 
as to other Caſes, Ye 


3. As 
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3. As if in Debt upon an Obligation, conditi- 
oned for the Perfotmarite of an Award, ſo as, Fc. 
the Defendant pleads no Award, and the Plaintiff 
replies, that ante exhibilionem Bille, ſcilicet, the 


24th of June, which was a Day within the Sub- 
miſſion, the Arbitrators made an Award, viz. c. 


and the Defendant demurs generally, the Plaintiff 


ſhall have Jutigment ; for though the Plaintiff 
ought to have replied, that the Arbitrators made 
their Award before the Day limited to them; 
yet this is Form only, and helped by a genetal Des 
you 2 F . 
In Debt upon an Obligation, conditioned to 
Sar an Award, the Defendant pleads no A- 
ward, and the Plaintiff replies an Award, that the 
Defendant ſhould pay to the Plaintiff 15 J. at of 
before the firſt of December next following, and 
5 a Breach that the Defendant did not pay the 
J. upon the ſaid firſt of December; whereunto 
1 Defendant demurs generally, and Judgment 
was for him ; for although he did not pay it up- 
on the ſaid firft of December, he might have paid 
it before the ſaid firſt of December; and although 
Payment before the Day is a good Payment at the 
Day, where Payment at the Day is pleaded, yet 
in Pleading the Parties ought to purſue the Words 
of the Condition. 1 Lev. 293, Ir would be 
needleſs to ſet down all Cauſes of Demurrer, 
which in Effect would be but ſhewing for what 
Cauſes Awards have been held void ; which ſee 
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P!ecedents of Pleadings in Awards. 5 


The Compleat Avbttratoz 2389 Þþ 


J 8. of, Sc. complains of IF. N. being in the Declaration 
J. Cuſtody of the Marſhal of the Mar/halſea of #por an Abf. 


our Sovereign Lord the King, before the King e Baud 


himſelf,” of a Plea that he render ta him one bun- 
dred Pounds of lawful Money of England, which 
he owes to and unjuſtly derains from him; for 
that, to wit, that whereas the ſaid . N. on the 
roth Day of August in the Thirteenth Year, Sc. 
ar, Sc. by his certain Writing obligatory, ſealed 
with the Seal of the ſaid J. N. and now ſhewn 
to the Court of our ſaid Lord the King here, the 
Date whereof is the fame Day and Year aboveſaid, 
acknowledged himſelf to be held and firmly bound 
to the ſaid J. S. in the ſaid Sum of one hundred 
Pounds, to * to the faid F. S. when he ſhould 


be thereunto afterwards required; but yet the ſaid Ny in 5. 
W. N. the ſaid Sum of one hundred Pounds, or am Originat. 


Part thereof, to the ſaid J. S. (although often required) 
hath not yet paid, but to pay him the ſame hath 
hitherto abfolutely refuſed, and ſtill refuſeth, to the 
Damage of the ſaid F. S. ten Pounds, and there- 
fore he bringeth Suit, Sc. Pledges to proſecute, 
John Doe and Richard Roe. | 


And now here at this Day, to wit, Monday next Plea: 
after eight Days of St. Hilary this ſame Term, un- 
til which Day the faid V. N had Leave to imparl, 
and then to anſwer before our Lord the King at Maſi- 


= minſter, comes as well the faid F. S. by his Attor- 


ney aforefaid, as the ſaid /. N. by J. B. his At- 
torney, and the ſaid . N. defends the Force and 
Injury, when, Sc. and prays Oyer of the Writing 

EE _ obligatory 
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obligatory aforeſaid; and it is read to him, &c. 
he likewiſe prays Oyer of the Condition of the 
ſaid writing; and it is read to him in theſe 
Words, (to wit) The Condition of this Obligation 
is ſuch, That if the above-bounden . N. his 
Heirs, Executors and Adminiſtrators, for his and 
their Parts and Behalfs, do and ſhall, in all Things 
well and truly ſtand to, obey, abide, perform, ful- 
fil and keep the Award, Order, Arbitrament, 
final End and Determination of John Hind, of the, 
Sc. and John Cooper, of the ſaid, Sc. Arbitrators 
indifferently named, elected and choſen, as well on 
the Part and Behalf of the above- bounden M. N. 
as of the above- named J. S. to arbitrate, award, 
order, judge and determine, of and concerning all 
and all Manner of Action and Actions, Cauſe and 
Cauſes of Actions, Suits, Bills, Bonds, Specialties, 
Judgments, Executions, Extents, Quarrels, Con- 


troverſies, Treſpaſſes, Damages and Demands what- 
ſoever, at any Time or Times heretofore had, 


made, moved, brought, conſented, proſecuted, 


done, ſuffered, committed or depending by and 


between the ſaid Parties, or either of them, ſo as 
the ſaid Award be made in Writing, and ready to 
be delivered to either of the ſaid Parties requiring 
the ſame, on or before the eighth Hour in the Af- 


ternoon of this preſent Day; but if the ſaid Ar bi- 


trators do not make ſuch their Award, of and con- 
cerning the Premiſſes, by the Time aforeſaid; that 
then if the ſaid V. N. his Executors and Admini- 
ſtrators, for his and their Parts and Behalf, do in 
all Things well and truly ſtand to, obey, abide, 
perform, fulfil and keep the Award, Order, Ar- 
bicrament, Umpirage, final End and Determina- 
tion of P. C. Gent. of and concerning the Premiſſes, 
ſo as the ſaid Umpire do make his Award or Um- 


pirage of and concerning the Premiſſes in Writing, 


and ready to be delivered to either of the ſaid Par- 
ties requiring the ſame, on or before the eighth 
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Hour in the Afternoon of the Day next enſuing 3 
the Date of theſe Preſents; then this Obligation 
to be void, or elſe to remain in full Force, Strength 
and Virtue. Which being read and heard, the id 
. N. ſanh, That the ſaid J. S. ought no tto have 
or maintain his aforeſaid Action thereof againſt 
him, becauſe he faith that the ſaid Fohn Hind and 
Fobn Cooper in the ſaid Condition named made no 
Award, Order, Arbitrament, final End or Deters 
mination, before the eighth Hour in the Afternoon 
of the ſaid 19th Day of Auguſt in the Year aforeſaid, 
being the Date of the ſaid Writing . obligatory, 
But the ſaid V. M. further ſaith, that the ſaid P. C. 
the Umpire in the ſame Condition likewiſe named, 
having taken upon himſelf the Burthen of making 
an Award, of and concerning the Premiſes in the 
ſaid Condition above ſpecified, afterwards, and 
before the eighth Hour in the Afternoon of the Day 
next enſuing the Date of the ſaid Writing obliga- 
tory in the ſame Condition ſpecified, to wit, at the 
eighth Hour in the Forenoon of the ſame Day, at, 
Sc. made his Umpirage in Writing, of and con- 
cerning the ſaid Premiſſes, then and there ready to 
be delivered to the Parties aforeſaid in Manner and 
Form following, c. | 


London, 1 N EYRE of Sheffield Manot 9. z, „ Ben 
„ in the County of Tor, Gent. other- zo perform aa 
wiſe called Jobannes Eyre de Sheffield Maner* in Comm? Award. | 
Eborum Gen', was ſummoned to anſwer Burrowes 
Trippet, Gent, of a Plea that he render to him three 
| hundred Pounds of lawful Money of Great Britain, 
== which he owes to, and unjuſtly detains from him, 
Tc. And whereupon the ſaid Burrowes by Richard 
Milward his Attorney complains, that whereas the 
ſaid Jobn on the gth Day of March in the Year of 
our Lord 1739 ar London, in the Pat iſh of St. Mary 
le Bot in the Ward of Cheap, by his certain Wri- 
; R | ting 


= Plea, 
Defendant 
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ting obligatory acknowledged himſelf to be held 


and firmly bound to the ſaid Burrowes in the 


ſaid three hundred Pounds, to be paid to the 
ſaid Burrowes when he ſhould be thereunto after- 


wards required: Nevertheleſs the ſaid John (al- 


though often required) the ſaid three hundred 
Pounds to the ſaid Burrowes hath not yet rendered, 
but to render him the ſame hath hitherto refuſed, 


and ſtill refuſcth ; wherefore he ſaith he is prejudi- 


ced and hath Damage to the Value of one hundred 


Pounds; and therefore he brings Suit, Sc. And 
the ſaid Burrowes brings here into Court the Wri- 


ring aforeſaid, which teſtifies the Debt aforeſaid in 
Form aforeſaid, the Date whereof is the Day and 


Year above mentioned, Se. 


And the laid John by Jahn Gatacre his Attorney 
comes and defends the Force and Injury, when, 


craves Oyer of £56. and craves Oyer of the Writing aforeſaid; and 


the Bond. 


it is read to him, &c. he likewiſe craves Oyer of 
the Condition of the ſaid Writing; and it is read 
to him in theſe Words, (to wit) The Condition of 
this Obligation is ſuch, I hat it the above bounden 
Jobn Eyre his Executors and Adminiſtrators, for 
his and their Parts and Behalſs, do in all Things 


well and truly ſtand to, obey, abide, perform, 


fulfil and keep the Award, Order, Arbitrament, 


final End and Determination of Francis Barlow of 


Sheffield in the ſaid County, Gent. and Robert Soreſ- 
by of Sheffield aforeſaid, Gent. Arbitraiors indiffer- 
ently named, elected and choſen, as well on the 
Parc and Bchalf of the above bounden John Eyre, 
as of the above named Burrowes Trippet, to arbi- 
trate, award, order, judge and determine, of and 
concerning : all and all Manner of Action and Ac- 
tions, Cauſe and Cauſes of Actions, Suits, Bills, 
Bonds, Specialties, Judgments, Executions, Ex- 
tents, Quarrcls, Controverhics, Treſpaſſes, Deng 
an 


# 


* 
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and Demands whatſoever, at any Time or Times | 
heretofore had, made, moved, brought, commen- 
ced, ſued, proſecuted, done, ſuffered, committed, 
or depending by or between the ſaid Parties, or 
either of them, ſo as the ſaid Award be made and 
put in Writing, or by Word of Mouth, on or be- 

fore the Ninth Day of April now next enſuing ; 
but if the ſaid Arbitrators do not make ſuch their 
Award, of and concerning the Premiſſes, by the 
Time aforeſaid, that then if the ſaid Fobn Eyre, 
his Executors and Adminiſtrators, for his and their 
Parts and Behalfs, do in all Things well and truly 
| ſtand to, obey, abide, perform, fulfil and keep 
the Award, Order, Arbitrament, Umpirage, final 
End and Determination of ſuch Umpire, as the 
ſaid Francis Barlow and Robert Soreſby ſhall nomi- 
nate, between the ſaid Parties, of and concerning 
the Premiſſes, ſo as the ſaid Umpire do make his 
Award or Umpirage, of and concerning the Pre- 
miſſes, by Writing or Word of Mouth, on or be- 
fore the Sixteenth Day of April aforeſaid, then this 
Obligation to be void, or elſe to remain in full 
Force, Strength and Virtue. Which being read 
and heard, the ſaid 70h Eyre ſaith, that the ſaid 
Burrotes Trippet ought not to have his ſaid Action 
againſt him by Virtue of the Writing obligatory 
aſoreſaid produced here in Court, becauſe he ſaith 
that the ſaid Francis Barlow and Robert Sereſo, in Pęfandan 
the ſaid Condition above mentioned, after the phads rhat 
making of the ſaid Writing obligatory as produced air 1 
here in Court, and within the Time aforeſaid in — 
the ſaid Condition in that Behalf limited, tnade no |,” —_ 
Award, Order, Arbitrament, final End or Deter- ward or Un- 
mination in Writing, or by Word of Mouth, of pirege. 
and concerning the Premiſſes in the ſaid Condition 
above mentioned, between the ſaid Burrowes Trip- 
pet and the ſaid John Eyre: And the ſaid Jeb » 
Eyre further ſaith, that the ſaid Francis Barlow and 
| = 3 - SRP. 
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Robert Soreſty, after the making of the ſaid Writing 


obligatory produced here in Court, and within the 
Time in the faid Condition in that Behalf limited, 
to wit, on the Tenth Day of April in the Year 
aboveſaid, at London aforeſaid, in the Pariſh and 


Ward aforeſaid, nominated one Francis Jeſſop, 


Eſq; to be Umpire between the ſaid Burrowes Trip- 
pet and the ſaid John Eyre, of and concerning the 


Premiſſes aforeſaid, and that the ſaid Francis Jeſſop 


ſo nominated Umpire as aforefaid within the Time 
by the Condition aforeſaid in that Behalf to him 
limited, made no Award, Umpirage or Determi- 
nation, of and concerning the Premiſſes aforeſaid 
by Writing, or by Word of Mouth ; and this he 
is ready to certiſy ; wherefore he prays Judgment 
whether the ſaid Burrowes Trippet ought to have 


his ſaid Action by Virtue of the laid Writing obli- 


gatory thereof againſt him, &c, 


And the ſaid Rurrarmee * 
Aly Thing before allege d to be 5 ecluded 1 


e 1 
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- ſaid, in the Pariſh and Ward aforeſaid, having 
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faich, that the ſaid Francis Jeſap then and there 
abſolutely refuſed to be Umpire between the ſame 


Burrotves and the ſaid John, of and concerning the 
Premiſſes; and thereupon the ſaid Francis Barlow 


and Rebert Sorefby afterwards, then and there, to 


wit, on the ſaid Tenth Day of April in the Year 
aforefaid, at London aforeſaid, in the Pariſh and 


Ward aforeſaid, nominated one Cornelius Clark, 
Eſq; to be Umpire between the ſaid Burrowes and 
the ſaid John, of and concerning the ſaid Premiſſes; 
and the ſaid Byrrowes further ſaith, that the faid 


Day of April in the Year aforeſaid, at London afore- 


taken upon himſelf the Burthen of the ſaid Um- 
Pirage, by Word of Mouth did award and order, 
that the 

Seventy Pounds upon the Ninteenth Day of May 


She Alierrogs of. the 


Cornelius afterwards, and before the ſaid Sixteenth 


id John ſhould pay to the ſaid Burrowes 


then next enſuing, at the Houſe of Joby Elliſon in 
— 4 in = . Un Tort, between 'I'welve 
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ting obligatory acknowledged himſelf to be held 


and firmly bound to the ſaid Burrowes in the 
ſaid three hundred Pounds, to be paid to the 
ſaid Burrowes when he ſhould be thereunto after- 
wards required : Nevertheleſs the ſaid Jobn (al- 
though often required) the ſaid three hundred 
Pounds to the ſaid Burrowes hath not yet rendered, 
but to render him the ſame hath hitherto refuſed, 
and ſtill refuſcth; wherefore he ſaith he is prejudi- 
ced and hath Damage to the Value of one hundred 
Pounds; and therefore he brings Suit, Sc. And 
the ſaid Burrotes brings here into Court the Wri- 
ting aforeſaid, which teſtifies the Debt aforeſaid in 
Form aforeſaid, the Date whereof is the Day: and 
Year above mentioned, Sc. 


And the ſaid Jobn by John Gatacre his Attorney 
comes and defends the Force. and Injury, when, 


craves Mer of £56. and craves Oyer of the Writing aforeſaid ; and 


the Bond. 


ir is read to him, &c. he likewiſe craves Oyer of 


the Condition of the ſaid Writing; and it is read 
to him in theſe Words, (co wit) The Condition of 
this Obligation is ſuch, J hat it the above bounden 
John Eyre his Executors and Adminiſtrators, for 
his and their Parts and Behalſs, do in all Things 


well and truly ſtand to, obey, abide, perform, 


fulfil. and keep the Award, Order, Arbitrament, 
final End and Determination of Francis Barlow of 
Sheffield in the ſaid County, Gent. and Robert Soreſ- 
by of Sheffield aforeſaid, Gent. Arbitrators indiffer- 
ently named, elected and choſen, as well on the 
Part and Behalf of the above bounden Fobn Eyre, 
as of the above named Burrozwes Trippet, to arbi- 
trate, award, order, judge and determine, of and 


| concerning all and all Manner of Action and Ac- 


tions, Cauſc and Cauſes of Actions, Suits, Bills, 
Bonds, Specialties, Judgments, Executions, Ex- 


tents, Quarrcls, Controverſies, Treſpaſſes, Damages 
and 


* 
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£ 


and Demands” whatſoever, at any Time or Times. 


heretofore had, made, moved, brought, commen- 


ced, ſued, proſecuted, done, ſuffered, committed, 
or depending by or between the ſaid Parties, or 


either of them, ſo as the ſaid Award be made and 
put in Writing, or by Word of Mouth, on or be- 
fore the Ninth Day of April now next enſuing z 
but if the ſaid Arbiirators do not make ſuch their 
Award, of and concerning the Premiſſes, by the 
Time aforeſaid, that then if the ſaid John Eyre, 
his Executors and Adminiſtrarors, for his' and their 
Parts and Behalfs, do in all Things well and truly 
ſtand to, obey, abide, perform, fulfil and keep 


the Award, Order, Arbitrament, Umpirage, final 


End and Determination of ſuch Umpire, as the 


ſaid Francis Barlow and Robert Soreſby ſhall nomi- : 
nate, between the ſaid Parties, of and concerning 


the Premiſſes, ſo as the ſaid Umpire do make his 


Award or Umpirage, of and concerning the Pre- 


miſſes, by Writing or Word of Mouth, on or be- 


fore the Sixteenth Day- of April aforeſaid, then this 


Obligation to be void, or elſe to remain in full. 


Force, Strength and Virtue. Which being read 


and heard, the ſaid Zohn Eyre faith, that the ſaid 
Burrowes Trippet ought not to have his ſaid Action 
againſt him by Vircue of the Writing obligatory 
aſoreſaid produced here in Court, becauſe he ſaith 


+ - 
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that the ſaid Francis Barlow and Robert Sereſo in Prſandunt 
the ſaid Condition above mentioned, after the plads rhat 


making of-the ſaid Writing obligatory as produced 
here in Court, and within the Time aforeſaid in 
the ſaid Condition in that Behalf limited, tnade no 


neither tht 
Arbitrators 
nor Umpire 
made amy A. 


Award, Order, Arbitrament, final End or Deter- ward or Un- 


mination in Writing, or by Word of Mouth, of ei- 


and concerning the Premiſſes in the ſaid Condition 
above mentioned, between the ſaid Burrowes Trip- 


pet and the ſaid John Eyre: And the ſaid John 


Eyre further ſaith, that the ſaid Francis Barlow and 


R 2 Robert 


age. 
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Robert Soreſby, after the making of the ſaid Writing 
obligatory produced here in Court, and within the 
Time in the faid Condition in that Behalf limited, 
to wit, on the Tenth Day of April in the Year 
abovefaid, at London aforeſaid,. in the Patiſh and 
Ward aforeſaid, nominated one Francis Feſſop, 
Eſq; to be Umpire between the ſaid Burrowes Trip- 
pet and the ſaid John Eyre, of and concerning the 
Premiſſes aforeſaid, and that the ſaid Francis Jeſſop 
ſo nominared Umpire as aforefaid within the Time 
by the Condition aforeſaid in that Behalf to him 
limited, made no Award, Umpirage or Determi- 
nation, of and concerning the Premiſſes aforeſaid 
by Writing, or by Word of Mouth; and this he 
is ready to certify; wherefore he prays Judgment 
whether the ſaid Barrowes Trippet ought to have 
his ſaid Action by Virtue of the ſaid Writing obli- 
gatory thereof againſt him, Cc. 


75, Pe, And the faid Burrowes faith, that he ought not 


replies, 


by any Thing before alledged to be precluded from 
having his ſaid Action againſt the ſaid John, be- 
cauſe he faith that well and true it is, that the faid 
Francis and Robert in the faid Condition above 


named, after the making of the ſaid Writing obli- 


gatory, and within the Time aforeſaid in the ſaid 
Condition in that Behalf limited, did make no 


Award, Order, Arbitrament, final End or Deter- 


mination in Writing, or by Word of Mouth, of 
and concerning the Premiſſes in the ſaid Condition 


above mentioned, between the faid Burrowes and 


the ſaid Fohn Eyre, and that the ſaid Francis Bar- 
low and Robert Soreſby before the Sixteenth Day of 
April in the ſaid Condition mentioned, to wit, 
on the Day and at the Place in the Plea afore- 
ſaid mentioned, did nominate the ſaid Francis Jeſ- 
ſep, Eſq; to be Umpire between the ſaid Byrrowes 
and the faid John: But the ſaid Burrowes —_— 
4 5 5 ſait 7 
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ſaith, that the ſaid Francis Jeſſap then and there 
abſolutely refuſed to be Umpire between the ſame 
Burrowes and the ſaid John, of and concerning the 
Premiſes ; and thereupon the ſaid Francis Barlow 
and Robert Sorgfby afterwards, then and there, to 
wit, on the ſaid Tenth Day of April in the Year: 
aforeſaid, at London aforeſaid, in the Pariſh and 
Ward aforeſaid, nominated one Cornelius Clark, 
Eſq; to be Umpire between the faid Burrowes and 
the ſaid John, of and concerning the ſaid Premiſſes; 
and the ſaid Byrrowes further ſaith, that the ſaid 
Cornelius afterwards, and before the ſaid Sixteenth 
Day of April in.the Year aforeſaid, at London afore- 
ſaid, in the Pariſh and Ward aforeſaid, having 
taken upon himſelf the Burthen of the ſaid Um- 
Pirage, by Word of Mouth did award and order, 
that the faid John ſhould pay to the ſaid Burrowes 
Seventy Pounds upon the Ninteenth Day of May 
then next enſuing, at the Houſe of Jobn Elliſon in 
Sheffield in the County of York, between Twelve 
and Three of the Clock in the Afternoon of the 
| ſame Day, and that after ſuch Payment upon the 
ſame Day, and at the ſame Place the ſaid Burrowes 
and Jabn Eyre, Eſq; ſhould mutually ſeal to each 
other General Releaſes z but yet the ſaid Jabn Eyre, 
although often required, hath not paid to the ſaid 
 Burrgawes the ſaid Seventy Pounds according to the 
Form and Effect of the ſaid Umpirage; and this 
he is ready to certify; wherefore he prays Judg- 
ment, and that his Debt and Damages may be ad- 
judged io him, C. e 


And the ſaid John ſaith, that the aforeſaid Plea 73. Defand. 
of the ſaid Byrrowes above pleaded in Reply, and an“ Special 
the Matter therein contained, are inſufficient in P<murrer. 
Law for the ſaid Burrowes to have and maintain 

his ſaid Action againſt him the ſaid John, and that 
he is under no Neceſſity, nor is he obliged by the 
= Law 


Plaintiff's 
Joinder in 
Demurrer, 
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Law of the Land, to give any Anſwer to the ſaid 
Plea in Manner and Form as the ſame is above 


pleaded ; and this he is ready to certify; where- 


fore for want of a ſufficient Replication of the ſaid 
Burrowes in this Behalf, the ſaid John prays Judg- 


ment, and that the ſaid Burrowes be precluded 
from having his ſaid Action againſt him, '&c. 


And for Cauſes of Demurrer in Law of him the 
ſaid John in this Behalf, the ſaid John according to 
the Form of the Statute in ſuch Caſe lately made 
and provided, ſhews and demonſtrates to the Court 
here theſc Cauſes following, to wit, That it does 
not appear by the ſaid Replication that the ſaid 
John had Notice that the ſaid Arbitrators had 
named the ſaid Cornelius Clorke to be an Umpire 
between the Parties aforeſaid, or that the ſaid Cor- 
nelius had any Authority to make any Umpirage, 
or to be Umpire between the ſame Parties of the 
Premiſſes aforeſaid, c. | 


And the ſaid Burrows, for that he hath alledged 


ſufficient Matter above in Reply to maintain his 


ſaid Action, which ſaid Matter the ſaid John hath 


not denied, nor in any wiſe anſwered the fame, but 
to admit the ſaid Verification altogether refuſes, 
he the ſaid Byrrowes prays Judgment, and that his 


| ſaid Debt, together with his Damages on Account 


of the detaining of ſuch Debt, be adjudged to him, 
Sc. And becauſe the Juſtices here are willing to 
adviſe of and concerning the Premiſſes before they 
give Judgment thereupon, a Day is given to the 
Partics aforeſaid until three Weeks from the Day 
of St. Michael to hear their Judgment thereon, 
for that the Juſtices here are not yet adviſed, 


London: 


* 
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London, ſſ. D E it remembred that heretofore, to Debt on 4. 
wit, in Eaſter Term laſt paſt before ward. 


our Lord the King at Weſtminſter came F. H. by 

C. B. his Attorney, and brought here into the 
Court of our Lord the King then and there a cer- 
rain Bill of his againſt R. H. in the Cuſtody of the 
Marſhal, Sc. of a Plea of Debt, and there are 
Pledges of proſecuting, to wit, John Roe and 
Richard Roe, which ſaid Bill follows in theſe Words, 
to wit, London to wit, F. H. complains of R. H. 
being in the Cuſtody ot the Marſhal of the Mar- 
| ſhalſea of our Sovereign Lord the King, before the 
King himſelf,” of a Plea that he render to him Fif- 
teen Pounds of lawful Money of England, which 
he owes to and unjuſtly detains from him; for that 
to wit, that whereas certain Suits and Differences 
were had and moved between him the ſaid 7. and 
the ſaid R. touching and concerning certain Sums 
of Money due to the ſaid F. by the ſaid R. for 
Braſs by him the ſaid J. to the ſaid R. before that 
Time fold and delivered. And whereas for the ap- 
peaſing ſuch Suits and Differences, as well the ſaid 
J. as the ſaid R. on the twenty-fourth Day of Oc- 
zober 1n the fourteenth Year of the Reign of our 
Sovereign Lord George the Second, King, Sc. at 
London aforeſaid,Jto wit, in the Pariſh of St. Dun- 
| Ran in the Eaſt, in the Ward of Farringion with- 
out, ſubmitted and put themſelves to the Award, 
Order, Determination and Judgment of one 7. V. 
Box. maker, and R. L. Citizen and Stationer of 
London, Arbitratots indifferently elected, as well 
on the Behalf of the ſaid J. as on the Behalf of the 
Jaid R. to award, order, determine and adjudge 
of and concerning all Actions, Suits, Quarrels, 
Controverſies, Treſpaſſes, Variances, Claims and 
Demands whatſoever then depending and being be- 
R 4 tween 


Y — 
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tween the ſaid Parties from the Beginning of the 
World until the ſaid twenty-fourth Day of O#ober 
in the Year aforeſaid, ſo that the ſaid Arbitrators 

ade and declared their Award touching the Pre- 
miſſes in Writing under their Hands and Seals, 
ready to be delivered to the ſaid J, and the ſaid R. 
on or beſore the ſeventh Day of November then 
next following; and if the ſaid Arbitrators ſhould 
not agree upon their ſaid Award at and by the 
Time aforeſaid, then as well the ſaid R. as the ſaid 
F. on the ſaid twenty-fourth Day of Ofober in the 
Year aboveſaid, at Londen aforeſaid, in the Pariſh 
and Ward aforeſaid, would put themſelves under 
the Award and Umpirage of ſuch Perſon as the 
ſaid Arbitrators ſhould nominate and elect to finiſh 
and determine the Premiſſes, ſo that the Umpirage 
and Award of ſuch Umpire ſhould be made in 
Writing under his Hand and Seal before the twen- 
tiech Day of the ſaid Month of November. And 
whereas the ſaid Arbitrators at any Time after the 
faid tweny-fourth Day of OZ9ber in the Year above- 
laid, and at er before the ſaid ſeventh Pay of No- 
vember then next following, did not agree, make 
or declare any Award touching the Premiſles afore- 
ſaid in Writing under their Hands and Seals ready 
to be delivered to the ſaid F, and R. according to 
the Submiſſion aforeſajd ; but the ſaid Arbitrators 
afterwards, to wit, on the ſeventh Day of Novem- 
her in the Year aboveſaid, at London aforeſaid, in 
the Pariſh and Ward aforeſaid, one Richard Weekes 
of the Pariſh of St. Ciles without Cripplegate in 
the County of Middleſex, Brewer, an Umpire, ta 
fniſh and determine the Premiſſes aforeſaid, no- 
minated and elected; which ſaid Richard Weekes 
afterwards, and before the twentieth Day of No- 
dember in the Year abovelaid, at London aforeſaid, 
in the Pariſh and Ward aſoreſaid, having taken 
upon himſelf the Burthen of the ſaid Umpirage 

an 
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and Award, made bis certain Umpirage of and 

concerning the Premiſſes, under the Hand and Seal 

of the ſaid Richard Weekes, and by bis faid Um- 
pirage awarded and ordered that the ſaid R. H. 

ſhould pay or cauſe to be paid to the ſaid J. * 

the Sum of Fifteen Pounds of lawful Money, with- 

in fourteen Days then next following, in full of all 
Dues, Accounts and Sums of Money due to the 

ſaid J. whereby an Action accrued to the ſaid F. 

to demand and have of the ſaid R. the ſaid Fifteen 
Pounds; but yet the ſaid R. although often required, 

c. the ſaid Fifteen Pounds bath not paid, but to 

pay the ſame hath hitherco denied, and ſtill denies, 

to the Damage of the ſaid J. Twenty Pounds; 


and therefore he brings Suit, Cc. 


And now here at this Day, to wit, Friday next Pla, 
after three Weeks of St. Michael this Cons Toes 
until which Day the ſaid R. H. had Leave to im- 
parl to the Bill aforeſaid, and then to anſwer, Cc. 
before our Lord the King at Heftminſter, comes as 
well the ſaid J. by his Attorney aforeſaid, as the 
ſaid R. by J. H. his Attorney, and the ſaid R. 
defends the Force and Inquiry, when, Sc. and 
faith that the ſaid F. H. ought not to have or main- 
| tain his ſaid Action thereof agaioſt him, becauſe 
he faith that the ſaid Bill of the ſaid J. was exhi- 
bired on the Eighth Day of April in the Year, 
Sc. and not before, and that the Cauſe of Action 
on which the faid J. bath declared againſt the ſaid 
K. did nat accrew within ſix Years next before the 
Day of exhibiting the ſaid Bill; and this he is 
ready to verify ; wherefare he prays Judgment 
| whether the ſaid J. ought tg have or maintain his 
| {aid Action thereof againſt him, Cc. 


Ang the faid J. H. ſaith, that he ought not, by Demurrer; 
any Thing alledged by the faid R. above in his 


Plea, 


* 
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Plea, to be precluded from having his ſaid Action 


thereof againſt him, becauſe he ſaith that the ſaid 


Plea by him the ſaid R. in Manner and Form 


above pleaded, c. and the Matter therein con- 
tained are not ſufficient in Law to preclude the 


ſaid F. from having his ſaid Action againſt the 


ſaid R. to which ſaid Plea the ſaid F. is under no 
Necellity, nor is be bound by the Law of the Land 
in any wiſe to anſwer ;_wherefore for want of a 


ſufficient Plea in this Behalf the ſaid J. prays 


8 and his ſaid Debt, together with his 
amages on Account of the detaining of ſuch Debt, 
to be adjudged to him, Cc. 


And the ſaid R. faith, that the ſaid Plea . him 
the ſaid R. in Manner and Form aforeſaid above 
pleaded, and the Matter therein contained, are good 
and ſufficient in Law to preclude the ſaid 7. from 
having his ſaid Action thereof againſt him the ſaid 
R. which ſaid Plea and tbe Matter he the ſaid R. 
is ready to verify and prove as the Court, Cc. 
and becauſe the ſaid J. hath not anſwered the {1id 


| Plea, nor in any wiſe denied the ſame, the fu, R. 


as before prays Judgment, and that the faid J. be, 
precluded from having his ſaid Action thereof 
againſt him, c. but becauſe the Court of our ſaid 
Lord the King here is not yet adviſed, &c. at 
which Day before our ſaid Lord the King at West- 
minſter come the Parties aforeſaid by their Attor- 
nies aforeſaid z whereupon all and ſingular the Pre- 
miſſes being ſeen by the Court of our ſaid Lord 
the King, and fully underſtood, and mature De- 
liberation thereof had, for that it appears to the 
Court of our ſaid Lord the King here, that the 
Plea of the ſaid R. in Manner and Form above 
pleaded, is not. ſufficient in the. Law to preclude 
the ſaid J. from having his ſaid Action againſt the 


| wy K. it is conſidered that the ſaid J. do recover 


" _—_ 
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againſt the ſaid R. his ſaid Debt, and alſo ten 
Pounds for his Damages, which he ſuſtained as well 
on Account of the detaining of ſuch Debt, as for 
his Coſts and Charges by him abour his Suit in this 
Behalf laid out, to the ſaid F. by the Court of 
our ſaid Lord the King here from his own Aſſent 
adjudged ; and that the ſaid R. be in Mercy, 
Se. | ZN | 


Suff. ſſ. D E it remembred that heretofore, to wit, 
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in the Term of Sr. Michael laſt paſt, nz; yjon an 
before our Lord the King at Meſtminſter came J. C. Award, in 
by E N. his Attorney, and brought here into the bie he A- 


Cour of our ſaid Lord the King then and there a 


tody of the Marſhal, &c. of a Plea of Debt; and 
there are Pledges to proſecute, to wit, John Doe 
and Richard Roe; which ſaid Bill follows in theſe 
Words, to wit, Sz F. to wit, T. C. complains of 
V. H. Gent. being in the Cuſtody of the Marſhal 
of the Marſhalſea of our Sovereign Lord the King, 
before the King himſelf, of a Plea that he render to 
bim nige Pounds of lawful Money, Sc. which he 
_ owes to him and unjuſtly detains, for that to wit, 
that whereas on the twelfth Day of September in 
the Year, c. certain Suits and Controverſies were 


moved, had and depending between them the ſaid 


T. and . for the appealing and determining of 


which ſaid Suits and Controverſies the ſaid 7. and 


W. on the twelfth Day of September in the Year 
afore ſiid, at Halle/ſworth in the County aforeſaid, 
ſubmitted themſelves to ſtand to the Award, 
Order and Judgment of one V. and E. Arbi- 
trators between them indifferently elected, ſo 


that the ſaid Award ſhould be made by the ſaid 


Arbitrators, touching and concerning the Premiſſes, 


before the laſt Day of Michaclmas Term then next 


following, if they could ; and if they could not, 
OS 1 then 


abard is ſet 


certain Bill of his againſt V. H. Gent. in the Cuſ.7 %. 
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then to the Award and final Arbitration of one 
Edward Cooke, Eſq; the Umpire between the ſaid 
T. and W. indifferently elected, fo that ſuch Award 
ſhould be made touching and concerning the Pre- 
miſſes before the laſt Day of Michaelmas Term 
aforeſaid ; and the ſaid T. in fact faith, that the 
ſaid V. C. and E. N. made no Award, nor were 
they able to make any Award between the Parties 
aforeſaid touching and concerning the Premiſſes, 
before the laſt Day of Michaelmas Term, whereof 
the ſaid Edward Cooke having Notice, and having 
taken upon himſelf the Burthen of the ſaid Award, 
afterwards and before the ſaid laſt Day of Michael. 
mas Term aforeſaid, to wit, on the twenty-ſeventh 
Day of November in the Year, E5c. at Halleſworth 
aforeſaid, it was awarded between the faid T. and 
W. of and concerning the Premiſſes in Form fol- 
lowing, to wit, That the ſaid V. upon the twenty- 
fourth Day of December then next following ſhould 
pay to the ſaid T. nine Pounds, as well for Money 
due by the mid W. to the ſaid T. as for the Coſts 
and Charges of the ſaid T. in and about the Proſe- 
cution and Defence of the ſeyeral Suits aforeſaid, 
and that upon Payment of the ſaid nine Paunds 
the faid T. and W. ſhould give to each other ge- 
neral Acquittances, whereby an Action accrued to 
the ſaid 7. to demand and have of the ſaid /. 
the ſaid nine Pounds; but yet the ſaid V. (although 
often required, Sc.) the ſaid nine Pounds to ji 
faid Thomas hath not paid, but to pay him the 
fame hath hitherto abſolutely refuſed, and ſtill re- 
fuſeth, to the Damage of the ſaid Thomas ten 
Pounds; and therefore he bringeth Suit, &', ; 


And now here at this Day, to wit, Sa/urdey 
next after eight Days of St. Hilary this ſame Term, 
until which Day the ſaid . had Leave ta imparl 
to the ſaid Bill, and then to anſwer, &c, before 

| | our 
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dur Lord the King at Weſtminſter, comes as well 
the ſaid 7. by his Attorney aforeſaid, as the ſaid 77. 
by I. C. his Attorney, and the ſaid . defends, 
the Force and Inquiry, when, Sc. and faith that 
the ſaid T. ought not to have or maintain his ſaid 
Action againft him, becauſe he faith that the De- : _ 
claration and the Matter therein contained are not OE 1] 
ſufficient in Law for the ſaid T. to have or maintain 
the ſaid Action of the ſaid T. againſt him the ſaid 
FW. to which ſaid Declaration he the ſaid V. has no 
| Neceſſity, nor is he obliged by the Law of the 
Land in any wiſe to anſwer z and this he is ready 
to verify : wherefore for want of a ſufficient De- 
claration in this Behalf, he the ſaid V. prays Judg- 
ment, and that the ſaid T. be precluded from ba- 
ving his ſaid Action againſt him the ſaid V. &c. 


— ——— ¶ ͤꝛ — 4 18 
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And the ſaid T. ſaith that he ought not, by any vir. 
Thing above alledged by the ſaid W. in his Plea, | 
to be precluded from having his ſaid Action againſt 
him, becaufe he faith that the Declaration aforeſaid - 
and the Matter therein contained are good and ſuf- 

_ ficient in Law for him the ſaid 7. to have and 
maintain his ſaid Action againſt the ſaid V. which 
faid Declaration, and the Matter therein contained, 
he the ſaid 7. is ready to verify and prove as the 
Court, Sc. and becauſe the faid V. hath not an- 
fwered the ſaid Declaration, nor hath hitherto in 
any wiſe denied the ſame, prays Judgment and his 
Debt aforeſaid, together with his Damages, on Ac- 
count of the detaining of ſuch Debt, to be adjudged 
to him, Sc. but becauſe the Court of our ſaid Lo 
the King is not yet adviſed to give Judgment qt 
and upon the Premiſſes, Cc. e | 


London, 
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London, ſſ. DE it remembred, that heretofore to 
25 wit, in the Term of St. Hilary laſt 
paſt, before our Lord the King at Weſtminſter came 
M. R. Widow, by T. S. her Attorney, and brought 
here into the Court of our ſaid Lord the King 
then and there a certain Bill of her's againſt T. M. 
of Aſcait in the County of Glouceſter, Eſq; in the 
Cuſtody of the Marſhal, Sc. of a Plea of Debt; 
and there are Pledges to proſecute, to wit, Jobn 
Doe and Richard Roe; which ſaid Bill follows in 
theſe Words, to wit, London to wit, M. R. Widow, 
complains of T. M. Eſq; being in the Cuſtody of 
the Marſhal of the Marſbalſea of our Lord the 


King, of a Plea that he render to her two hundred 


Pounds of lawful Money of England, which he 


owes to and unjuſtly detains from her, for that to 


wit, that whereas the ſaid T. on the twenty-fitth 
Day of January in the Year of our Lord, &c. at 


London, to wit, in the Pariſh of St. Mary le Bow 


in the Ward of Cheap, by his certain Writing ob- 
ligatory, ſealed with the Seal of the ſaid T. and 
now ſhewn to the Court of our ſaid Lord the King, 
the Date whereof is the Day and Year aboveſaid, 
acknowledged himſelf to be held and firmly bound 


to the ſaid M. in the ſaid two hundred Pounds, to 


be paid to the ſaid M. when he ſhould be thereunto 
required; but yet the ſaid 7. (although often re- 
queſted) hath not yet paid the ſaid two hundred 


Pounds to the ſaid M. but to pay the ſame hath 
Hitherto refuſed, and ſtill refuſeth, to the Damage 


of the ſaid M. twenty Pounds, and therefore ſhe 
briogeth Suit, Cc. | 1 


And now at this Day, to wit, Friday next after 
the Morrow cf the Holy Jrinity this ſame Term, 
till which Day the faid T. M. had Leave to imparl 
he eas | 10 
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delivered, or tendered to be delivered to the fa 
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to the ſaid Bill, and then to anſwer, Sc. before 
our Lord the King at Weſtminſter comes as well 


the ſaid M. by her Attorney aforeſaid, as the ſaid 


J. M. by J. S. his Attorney, and the ſaid T. M. 
defends the Force and Inquiry, when, Cc. and 
prays Oyer of the ſaid Writing obligatory ; and 
It is read to him, &c. he likewiſe prays Oyer of 
the Condition of the ſaid Writing obligatory ; and 
it is read to him in theſe Words, to wit, The 
Condition of this Obligation is ſuch, That if the 
above bounden T. M. his Heirs, Executors, Ad- 
miniſtrators and Aſſigns, and every of them, for 
his and their Part and Behalf, ſhall- and do in all 


Things ſtand to, abide, obſerve, perform, fulfil 
and keep the Award, Determination, final End 


and Judgment of H. K. and C. G. Prebendaries of 
Weſtminſter, and Doctors of Divinity, Arbitrators 


indifferently nominated, elected and choſen, as 


well on the Part and Behalf of the above named 
M. R. to award, arbitrate, judge of, and deter- 
mine of, for and upon, and concerning all and all 


Manner of Cauſes of Actions, Suit, Trouble, 
Debts, Reckonings, Accounts, Sums of Money, 


Claims and Demands whatſoever, had, made, 


| ſtir red, moved or depending between the ſaid Par- 
ties, at any Time before the Date of the above 


written, ſo always as that the ſaid Award, Judg- 
ment and Determination of the ſaid Arbitrators, 


of, for and concerning the Premiſſes, be made and 


put in Writing indented, under their Hands 


and Seals, on this Side, and before the firſt 


9 


of May now next enſuing, and one Part there 


T. M. at or within the now Hall of the Dean and 
Chapter of Meſtminſter aſoreſaid, ſituate in Weſt- 


. minſter aforeſaid, between the Hours of Two and 


Five in the Afternoon of the ſame Day; then this 
Obligation to be void, or elſe to be and fog 
= -— ful 
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full Force and Virtue; which being read and heard, 
the ſaid T. faith that the ſaid M. obght not to have 
him, becauſe 


he ſaith that the ſaid H. K. and C. G. the Arbitra- 


Replication. 


tors in the ſaid Condition above mentioned, did 
not make any Award between the ſaid 7. and M. 
in the ſaid Condition named, according to the 
Forai and Effect of the ſaid Condition; ahd this 


he is ready to verify; wherefore he prays Judg- 


ment whether the ſaid M. ought to have or main- 
tain her ſaid Action againſt him, &c. . 


And the ſaid M. R. faith, that ſhe by any Thing 
by the ſaid T: M. above in his Plea alledged ought 
not to be precluded from having her faid Action 
againſt him, becauſe ſhe faith that the ſaid H. K. 
and C. G. the Arbitrators in the ſaid Condition 
named, after the making of the ſaid Writing ob- 


Tigatory, and before the firſt Day of May in the 


ſaid Condition likewiſe mentioned, to wit, on the 


firſt Day of February in the Year of our Lord, &c, | 


at London aforeſaid, in the Pariſh and Ward afore- 
faid, having taken epon themſelves the Burthen of 
awarding, ordering and adjudging of and upon the 


Premiſſes in the ſaid Condition above ſpecified, be- 


F 


tween the ſaid M. K. and the ſaid 7. M. and then 
and there made a certain Award in Writing inden- 
ted under their Hands and Seals, tooching and 
concerning the Premiſſes in the ſaid Condition 
above ſpecified, and by the ſaid Award then and 
ere awarded and ordered in Manner and Form 
lowing, (that is to ſay) That the ſaid T. M. his 
Executors or Adminiſtrators, ſhould pay to the 
faid M. R. her Executors or Adminiſtrators, the 


Sum of one hundred Pounds of lawful Money of 


Great Britain, upon the tenth Day of June then 

next following, at or in the common Dining-Hall 

of the Middle Temple, London, between the — 
br 4 - © 
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of Two and Five in the Afrernoon of the ſame 
Day; and as ſoon as the faid . M. his Executors 
or Adminiſtrators ſhould have paid the ſaid Surn 
of one hundred Pounds to the ſaid M. her Execu- 
tors or Adminiſtrators as aforeſaid, that ſhe the 
ſaid M. her Executors or Adminiſtrators, by her 
or their - ſufficient Deed in Writing, ſhould remiſe 


and releaſe to the ſaid T. M. his Heirs, Executors 


or Adminiſtrators, all and all Manner of Actions, 
| Cauſes and Cauſe of Actions, Suits, Bills, Bonds, 
Specialties, Judgments, Executions, Extents, Quar- 
rels, Controverſies, Treſpaſſes, Damages and De- 


mands whatſoever, at any Time before the ſaid 


25th Day of January then laſt paſt, before making 
of the FA 

commenced, ſued, proſecuted, committed or de- 
pending between the ſaid M. R. and the ſaid 7. M. 
and upon the ſealing and executing ſuch Releaſe 


by the ſaid M. R. her Executors or Adminiſtrators, 
to the ſaid T. M. his Heirs, Executors or Admi- 


niſtrators as aforeſaid, he the ſaid T. M. his Exe- 
cutors or Adminiſtrators, by his or their ſufficient 
Deed in Writing, ſhould remiſe and releaſe to the 
ſaid M. her Heirs, Executors or Adminiſtrator, 
all and all Manner of Action and Actions, Cauſe 
and Cauſes of Actions, Suits, Bills, Bonds, Spe- 


cialties, Judgments, Executions, Extents, Quar- 


rels, Controverſies, Treſpaſſes, Damages and De- 


mands whatſoever, at any Time had, made, mov- 


ed, brought, commenced, ſued, proſecuted, com- 
mitted or depending by or between the ſaid Pæ 
ties, or either of them, before the faid twenty-fl 

Day of January then laſt paſt before the making 


of the ſaid Award; and the ſaid M. R. further 


faith, that the ſaid Award ſo indented in Writing 


under the Hands and Seals of the faid Arbitrators, 


afterwards, to wit, for the whole Time, between 
Two and Five of the Clock in the Afternoon of 
| S x the 


aid Award, had, made, moved, brought, 
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the ſaid firſt Day of February, in the ſaid Dining- 


Hall of the Dean — Chapter of Weſtminſter, ſitu- 


| ated at Weſtminſter in the County of Middleſex, 


was ready and tendred to be delivered to the ſaid 


J. M. but neither he nor any other Perſon on his 
Behalf came there to receive the ſaid Award ; and 
the ſaid M. further faith, that the ſaid Award ſo 


indented in Writing under the Hands and Seals of 
the ſaid Arbitrators, during the whole Time, be- 
tween the Hours of Two and Five in the Afternoon 
of the ſaid firſt Day of May, in the ſaid Condition 
above ſpecified, in the ſaid Dining-Hall of the 
Dean and Chapter of Weſtminſter aforeſaid, was in 
like Manner ready and tendred to be delivered to 


the faid 7. M. but neither he nor any Perſon on 
bis Behalf came to receive the ſame ; and the ſaid 


M. further ſaith, that although ſhe the ſaid M. 
from the Time of the making of the ſaid Award 
hitherto hath performed, fulfilled and kept all and 
ſingular the Things in the ſaid Award contained 
on her Part to be performed, fulfilled and kept, 
according to the Form and Effect of the ſaid writ- 


ten Award, proteſting that the ſaid T. hath not 
performed or kept any Thing in the ſaid Award 
above ſpecified on his Part to be performed, ful- 


filled and kept, the ſaid M. faith that the ſaid 7. 


before or upon the ſaid tenth Day of June, in the 


ſaid Award ſpecified, hath not paid to the ſaid M. 
the ſaid one hundred Pounds according to the 
Form and Effect of the ſaid Award; and this he 
as to verify ; wherefore ſhe prays Judgment 

d her ſaid Debt, together with her Damages on 
Account of the dctaining of ſuch Debt to be ad- 


Judged to her, Sc. 


And the ſaid 7. M. faith that ts ſaid Award ſo 
indented in Writing under the Hands and Seals of 


the laid Arbitrators, during g the whole Time afore- 


ſaid, 


ſaid Dining-Hall of the Dean and Chapter of 
W:ftminſter, ſituated at Weſtminſter in the faid 


County of Middleſex, was not ready or tendered to 
to he delivered to the ſaid T. M. and that the ſaid 
rd ſo indented in Writing under the Hands 


and Seals of the ſaid Arbitrators, duting the whole 


Dining-Hall of the ſaid Dean and Chapter. of 


Meſtminſter aforeſaid, was not ready nor tendered 


to be delivered to the ſaid 7. as the ſaid M. hath 


above in Reply alledged; and this he is ready to 
verify; wherefore as before he prays Judgment, 


and that the ſaid M. be precluded from having his 
faid Action thereof againſt him, Ge. ' 


And the ſaid M. faith, that ſhe by any Thing Demurrer, 


by the ſaid T. in his Rejoinder above alledged 
ought not to be precluded from having her ſaid 
Action thereof againſt him, becauſe ſhe faith that 
the ſaid Plea of the ſaid T. in Manner and Form 
above pleaded in rejoining, and the Matter there- 
in contained, are not ſufficient in Law to preclude 
the ſaid M. from having her ſaid Action againſt 
the ſaid T. to which ſail Plea ſhe the faid M. 
is under no Neceſſity, nor is ſhe obliged by the 


Law of the Land in any wiſe to anſwer ; and this 


ſhe is ready to verify ; wherefore, for want * 
ſufficient Rejoinder in this Brhalf, the ſaid M. 
pPtays Judgment and her Debt aforeſaid, together 


with her Damages on Account of the detaining of 


ſach Debt, to be adjudged to her, Sc. 


= And the ſaid 7. ſaith, that the aforeſaid Plea by 7 1 * 
kim the-faid 7. in Manner and Form above plead- S. 


8 2 


foreſaid, between the Hours of Fo and 
Afternoon of the ſaid firſt Day of May 
Condition above ſpecified, in the ſaid 


4% 
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faid, between the Hours of Two and Five in the 
Afternoon of the ſaid firſt' Day of February, in the 


26a 


- 
[ 


ed in Rejoinder, and the Matter therein contained, 
are good and ſufficient in the Law. to preclude the 
nid M. from having her ſaid Action againſt him 
the ſaid T. which ſaid Plea and the Matter therein 
contained the ſaid T. is ready to verify and prove 
as the Court, A. And becauſe the ſaid M ta the 

faid Plea hath, nat anſwered, nor bath hitherto in 
any wiſe denied the fame, as before, prays Judg- 
ment, and that the ſaid A. be precluded from 
having her ſaid Action againſt him ; but becauſe 


the Court of our ſaid Lord the King here is not 


yet adviſed about giving their Judgment of and 
upon the Premiſſes, therefore a Day is given to 
the ſaid Parties before our Lord the King at W4/- 


minſter, until Monday next after three Weeks of 


St, Michael, to hear their Judgment of and con- 
eerning the Premiſſes; at which Day before our 
Lord the King at Weſtminſter come the Parties 
aforeſaid by their Attornies aforeſaid ; whereupon 
all and ſingular the Premiſſes being ſeen, and by 
the Court of our ſaid Lord the King here fully un- 
derſtood, and mature Deliberation had thereupon, 
for that it appears to the Court of our ſaid Lord 


the King here, that the Plea aforefaid by the ſaid 


T. in Manner and Form aforeſaid above pleaded 
in Rejoinder, and the Matter therein eontained, 
are not ſufficient in Law to preclude her the ſaid 


M. from having her ſaid Action againſt him, It is 


conſidered that the ſaid M. do recover againſt the 
faid T. her Debt aforeſaid, and alſo ten Poynds for 
her Damages which ſhe hath ſuſtained, as well on 
Account of detaining of ſuch Debt, as for her Cofts 
and Charges by her about her Suit in this Behalf 
Jaid 75 to the 2 M. by the Caurt of our wr 
Lord the King from her own Aſſent adjudged, 
the ſaid 7. is - Mercy, cc © wh 


Londen, 


: — 
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London, il: BE it remembred, that on Wedneſday Dur e 
3 next after fifteen Days of Eaſter this Bond of Sub- 
ſame Term, before our Lord the King at Veſtmin- wilien. 


fer came T. V. Eſq; by D. S. his Attorney, and 
brought here into the Court of our ſaid Lord the 
King, then and there a certain Bill of his againſt 
. I}. of, c. in the County of Gloucęſter, Gent. 
being in the Cuſtody of the Marſhal, Sc. of a 
Plea of Debt; and there are Pledges to proſecute, 
to wit, John Doe and Richard Rot; which faid 
Bill follows in theſe Words, to wit, London, to 
wit, T. J. Eſq; complains of V. V. otherwiſe 
called V. IP. of, Sc. in the County of Glouceſter, 
Gent. being in the Cuftody of the Marſhal of the 
 Marhhaljza of our Sovereign Lord the King, before 
the King himſelf, of a Plea that he tender to him 
two thouſand Pounds of lawful Money of Great 
Brilain, which he owes to and unjuſtly detains, for 
that, to wit, that whereas the faid V. on the ſix- 
teenth Day of April in the Year, Sc. at London, 
to wit, in the Pariſh of St. Mary le Bow, in the 
Ward of Cheap, by his certain Writing obligatory 
ſealed with the Seal of the faid V. and now ſhewn - 
to the Court of our ſaid Lord the King, the Date 
whereof is the ſame Day and Year, acknowledged 
himſelf to be held and firmly bound to the faid 7. 
V. in the ſaid two thouſand Pounds, to be paid to 
the ſaid T. when he ſhould be thereunto after- 
| wards requeſted z but yet the ſaid V. although 
often requeſted, the ſaid two thouſand Pounds tb 
the ſaid T. hath not paid, but to pay the ſame hath 
hitherto ablolutely refuſed, and ſtil] refuſeth, to the 


Damage of the ſaid J. one hundred Pounds; and 


therefore he brings Suit, Ge. 
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And the V. V. by V. S. his Attorney, 


comes and defends the Force and Injury, when, 


Sc. and prays Oyer of the ſaid Writing obligatory 
and it is read to him, Sc. he likewiſe prays Oyer 
of the Condition of the faid Writing, Cc. and it 
is read to him in theſe Words, to wit, The Con- 
dition of this Obligation is fuch, That if the above 


bounden V. W. and FJ. D. their Heirs, Executors 


and Adminiſtrators, for their Parts and Behalf, 
ſhall and do in all Things well and truly ſtand to, 


 oHey, abide, perform, fulfil and keep the Award, 


Order, Arbicrament, final End and Determination 


of J. C. Gent. and J. E. Gent. Arbitrators indif- 


ferently elected and named, as well on the Part and 
Behalf of the above bounden JF. I. as of the 
above named T. J. to arbitrate, award, order, 


judge and determine, of and concerning all and 


all Manner of Action and Actions, Cauſe and 
Cauſes of Action, Suits, Bills, Bonds, Specialties, 
Judgments, Executions, Extents, Quarrels, Con- 


troverſies, Treſpaſſes, Damages and Demands 


whatſoever, at any Time heretofore had, made, 
moved, brought, commenced, ſued, proſecuted, 
done, fulfered, committed or depending, by or 
between the ſaid] Parties, or any of them, ſo as the 
ſaid Award be made by the ſaid Arbitrators, by 
the thirteenth Day of May next enſuing the Date 


| hereof ;, and in Caſe the ſaid Arbitrators do not 


end the Differences between the ſaid Parties, then 


all Things ſhall be referred to Sir B. J. Knight 
and Baroner, as Umpire ; who is to make his 


 Umpirage in Writing the twentieth Day of May | 


next enſuing z then this Obligation to be void and 
of none Effect, or elſe to remain in full Force and 


| Virtue ; Which being read and heard, the faid 


I. faith that the faid T. J. ought not to have his 
ſaid Action againſt him, becauſe he ſaith that the 
ſaid F. C. and J. E. the Arbirators | in the ſaid Con- 

dition 


* 
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dition named, afterwards, to wit, the eleventh 


in the Pariſh and Ward aforeſaid, made their 


Award in Writing, touching and concerning the 
Premiſſes aforeſaid in the ſaid Condition above 


ſpecified, and by the ſaid Award the ſaid J. C. and 
J. E. awarded that on Wedneſday the thirteenth 
Day of May then inſtant, the ſaid V. W. his Heirs, 


Executors and Adminiſtrators, ſhould fatisfy, con- 


tent and pay to the ſaid T. V. his Executors or 
Aſſigns, the full Sum of three thouſand one hun- 
dred and ſixty- nine Pounds . ſixteen Shillings and 
Three-pence of lawful Money of Great Britain; 
and they further awarded that he the ſaid V. . 
his Executors or Adminiſtrators, upon the thir- 
teenth Day of May ſhould ſeal, and as his Deed 
deliver to the ſaid T. J. his Heirs) Executors and 
Adminiſtrators, a full and general Releaſe and Diſ- 
charge of all and all Manner of Actions and Cauſes 
of Actions, Suits, Bills, Bonds, Specialties, Judg- 
ments, Execucions, Extents, Quarrels, Controver- 
ſics, Treſpaſſes, Damages and Demands wha: ſoever, 
at any Time before the Date of the ſaid Obligation 
here in Court produced, had, made, moved, com- 


menced, ſued, proſecuted, committed or depend- 


ing by or between the ſaid Parties; and the ſaid 


I. turther faith, that he the ſaid V. on the 
ſaid tenth Day of May in the Year, Sc. at Len- 


don aſoreſaid, in the Pariſh and Ward aforeſaid, 
paid to the ſaid 7. J. the ſaid Sum of three 


thouſand one hundred and, fixty-nine Pounds ſix- 


teen Shillipgs and Three-pence, according to the 
Form and Effect of the ſaid Award, and alſo then 


and there ſealed, and as his Deed delivered to the 


ſaid T. V. a full Releaſe of all and all Manner of. 
Actions and Cauſcs of Aﬀtions, Suits, Bills, Bonds, 
Specialties, Judgments, Executions, Extents, Quar- 
rels, Controverſies, Treſpaſſes and Demands ; | and: 

this he is ready to verify ; wherefore he prays 
#504 84 Judgment, 


Day of May in the Year, Sc. at London aforeſaid, 
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Judgment, whether the ſaid T. ought to have or 
maintain his ſaid Action againſt him, Ec. X 


Debt upon the Yorkſh, 98 L. late of, c. in the County aforeſaid, 

Hong, + Yeoman, otherwiſe called, Sc. was 

ſummoned to anſwer J. H. Widow, of a Plea that 

he render to her one hundred Pounds which he owes 

to and unjuſtly detains from her, &c. and where- 

upon the ſaid F. by T. B. her Attorney complains, 

that whereas the ſaid S. on the twenty-fifth Day 

of July in the Year, &c. at W. by his certain Wri. 

ting obligatory acknowledged himſelf to be held 

and firmly bound to the ſaid J. in the ſaid one 

hundred Pouuds, to be paid to the ſaid F. when 

he ſhould be thereunto required ; but yet the ſaid 

0 S. although often requeſted, the ſaid one hundred 

wo Pounds to the faid F. hath not rendred, but to 

ll! render him the ſame hath hitherto abſolutely refuſed, 

and ſtill refuſeth ; wherefore ſhe ſaith ſhe is pre- 

judiced and hath Damage to the Value of ten 

Pounds, and therefore ſhe bringeth Suit, Fc. and 

ſhe brings here into Court the ſaid Writing, which 

reſtifies the ſaia Debt in Form aforeſaid, the Date 
whereof is the Day and Year aforeſaid, &c, _ 


Plea, And the ſaid S. by J. E. bis Attorney, comes 
and defends the Force and Injury, when, Cc. 
and prays Oyer of the ſaid Writing; and it is read 

to him, &c. he likewiſe prays Oyer of the Con- 
dition of the ſaid Writing; and it is read to him 
in theſe Words, The Condition of this Obligation 
is ſuch, That if the above bounden S. L. his Heirs, 
Executors and Adminiſtrators, for their Parts and 
Behalfs, ſhall and do in all Things, well and truly 
ſtand to, obey, abide, perform, fulfil and keep the 

Award, Order, Arbitrament, final end and Deter- 

mination of E. D. of, c. in the County of York, 


Clerk, 


Clerk, and R. R. of, &c.-in the ſaid County, Gent. 
Arbitrators indifferently elected and named, as 
well on the Part and Behalf of the above named 
S. L. as of the above named F. H. to arbitrate, 
award, order, judge and determine, of and con- 
cerning all and all Manner of Action and Actions, 
| Cauſe and Cauſes of Actions, Suits, Bills, Bonds, 
Specialties, Judgments, Executions, Extents, Quar- 
rels, Controverſies, Treſpaſſes, Damages and De- 

mands whatſoever, at any Time heretofore had, 
made, moved, brought, commenced, ſued, pro- 

ſecuted, done, ſuffered, committed or depending 

by or between the ſaid Parties, or either of them, 
ſo as the ſaid Award be made either in Writing or 
by Word of Mouth, and ready to be delivered to 
the Parties in Difference, or ſuch of them as ſhall 
deſire the ſame, on or before Seven of the Clock 
in the Afternoon of this preſent Day; then this 
Obligation to be void, or elſe: to remain in full Force 
and Virtue. Which being read and heard, the 
ſaid S. faith that the faid J. ought not to have her 
ſaid Action againſt him, becaufe*he ſaith that the 
Arbitrators aforeſaid, after the making of the ſaid 
Writing, and before Seven of the Clock in the 
Afternoon of the faid twenty- fifth Day of Fuly in 
the Year, c. made no Award between the faid 8. 
and the ſaid F. touching and concerning the Pre- 
miſſes in the ſaid Condition ſpecified ; and this he 
is ready to verify; wherefore he prays Judgment 
whether the ſaid J. ought to have his faid Action 
againſt him, Go. e 
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And the faid J. faith, that ſhe by any Thing Phaintift ft 


before alledged ought not to be precluded from fe 


having her ſaid Action, becauſe ſhe ſaith that long ward mad: 
before the making of the ſaid Writing, to wit, ia ore tenus. 


the Term of the Holy 'Trinity in the Year, c. 
in his Majeſty's Court of the Bench here, to wir, 
bo. fs at 
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at Weſtminſter in the County of Middleſex, ſhe the 
ſaid J. impleaded the faid S. in a certain Plea of 
Treſpaſs upon the Caſe, for that the ſaid S. had 
ſpoken of the ſaid F. certain ſcandalous Engliſp 
Words, which at the Time of the making 
of the ſaid Writing was depending and un- 
determined, and that the faid Arbitrators having 
taken upon themſelves the Burthen of the ſaid 
Award immediately after the making of the ſaid 
Writing, to wit, on the faid twenty-fifth Day of 
July in the Year, &c. and before Seven of the 
Clock in the Afternoon of the ſame Day at V. 
aforeſaid, their Award touching and concerning 
the Premiſſes in the ſaid Condition above mention- 
ed, by Word of Mouth, made and publiſhed, and 
to the ſaid Parties before the faid Hour there de- 
clared in Manner and Form following, (that is to 
ſay) That the ſaid S. ſhould pay to the ſaid F. 
twelve Guineas, and all ſuch Sums as the ſaid J. 
had laid out or expended in and about the Proſe- 
tion of the Plea aforeſaid, and that immediately 
after ſuch Payment fas well the ſaid F. as the ſaid 
S. ſhould give to each other in Writing a general 
Releaſe of all Actions, Cauſes of Actions and De- 
mands whatſoever, until the Time of making the 
faid Writing between them depending; and the 
ſaid J. further ſaith, that at the Time of making 
the ſaid Writing obligatory and Award, ſhe the 
ſaid F. had laid out and expended in and about 
the Profecution of the Plea aforeſaid, the Sum of 
eleven Pounds ſeven Shillings and Seven- pence, to 
wit, at Weſtminſter aforeſaid, whereof the ſaid 8. 
. afterwards, to wit, on the firſt Day of Auguſt in 
the Year, Sc. at V. had Notice; and afterwards, 
to wit, on the twentieth Day of the ſame Auguf 
at V. aforeſaid, the ſaid J. requeſted the ſaid S. io 
pay to the ſaid F. as well the ſaid twelve Guineas 
as the ſaid eleven Pounds ſeven Shillings and Seven 
| h : pence; 
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pence ; but the faid J. in fact faith that the ſaid sg. 
f | hath not paid to the laid J. the ſaid twelve Guineas 
| according to the Form and Effect of the ſaid A- 

; ward; and this ſhe is ready to verify; wherefore 
ſhe prays Judgment and her Debt aforeſaid, toge- 
ther with her Damages on Account of the de- 

taining of ſuch Debt, to be adjudged to her, 


And the ſaid S. ſaith, that the aforeſaid Plea of 3 . 
the ſaid F. above pleaded in Reply, and the Mat- 2 3 
ter therein contained, are not ſufficient in the Law | 
for the ſaid J. to have and maintain her aforeſaid 
Action againſt him the ſaid S. and that he has no 
need, nor is he obliged by the Law of the Land 
to give any Anſwer to the faid Plea in Manner and 
Form above pleaded ; and this he is ready to 
verify; wheretore for want of a ſufficient Replica- 
tion in this Behalf, che ſaid S. as before prays Judg- 
ment, and that the ſaid F. may be barred from ha- 
ving her ſaid Action againſt him, &c. 

And the ſaid J. for that ſhe has above in her Joinder in 

Replication alledged ſufficient Matter in the Law Demurrer. 
to have and maintain her ſaid Action againſt the x 
ſaid S. which ſhe is ready to verify, which ſaid 

Matter the ſaid S. doth not deny, nor in any wiſe 

anſwer thereto, but altogether refuſes. to admit the 
Verification thereof, prays Judgment as before, . 
and her Debt aforeſaid, together with her Damages 0 
on Account of the detaining that Debt to be ad- 
judged to her, Sc. And becauſe the Juſtices 

here are willing to adviſe themſelves of and concern- 

ing the Premiſſes before they give their Judgment 

thereon, a Day is given to the Parties aforeſaid 

here until from the Day of Eaſter in fifteen Days, 

to hear thereon their Judgment, Sc. $i 


i, Ii. 
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Diebi a es V. H. late of, Cc. was ſummoned to anfwer 
Bona. R. S. R. D. and W. S. of a Plea that he render 
to them forty Pounds, which he owes to and un- 

juſtly detains from them, and whereupon the ſaid 

R. W. R. D. and . S. by R. S. their Artor- 

ney complain, that whereas the ſaid . H. on the 

ſecond Day of Auguſt in the Year, Sc. at G. by 

his certain Writing obligatory acknowledged him- 

ſelf to be bound to the ſaid R. R. and V. in the 

ſaid forty Pounds, to be paid to the ſaid R. R. and 

FW. when he fhould be thereunto required; but 
nevertheleſs the ſaid V. H. although often requeſ- 

ted, the ſaid forty Pounds to the faid R. R. and 

W. hath not rendered, but to render them the ſame 

hath hitherto refuſed, and till refuſeth; wherefore 

they ſay they are prejudiced and have Damage to the 

Value of twenty Pounds. And they bring here 

into Court the faid Writing, which teſtifies the 
ſaid Debt in Form aforeſaid, the Date whereof is + 

the Day and Year above mentioned, Goc. 


And the ſaid V. H. by F. M. his Attorney 
cotnes and defends the Force and Injury, when, 
c. and prays Oyer of the Writing aforeſaid ; and 
it is read to him, Cc. he likewile prays Oyer of 
the Condition of the ſaid Writing; and it is read 
to him in theſe Words, to wit, The Condition of 

this Obligation is ſuch, That if the above bounden 
W. H. his Heirs, Executors and Adminiſtrators, 
for his and cheir Parts and Behalfs, ſhall and do ia 
all Things well and truly ſtand to, obey, abide, 
perform, fulfil and keep the Award, Order, Ar- 
bitrament, final End and Determination of Ambroſe 
| Pudſey, of, &c, Eſq; and Thomas Parker, of, &c. 
Eſq; Arbitrators indifferently elected and named, 
as well on the Part and Behalf of the above boun- 
den I. H. as of the above named R. X and V. 


10 arbitrate, award, order, judge and * 
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of and concerning all and all Manner of ARtion 
Actions, Cauſe and Cauſes of Actions, Suits, Bills, 


mages and Demands whatſoever, at any 
tofore had, made, moved, brought, com 
ſued, proſecuted, done, ſuffer ory 
depending by or between the faid Parties, ſo as the 
faid Award be made and put into Writing, and 
ready to be delivered to the faid Parties in Differ- 
ence, or ſuch of them as ſhall deſire the ſame, on 
or before the eleventh Day of November next ; 
then this Obligation to be void, or elſe to ſtand in 


full Force and Virtue. Which being read and 


heard, the ſaid V. H. faith that the ſaid R. R. 
and . ougbt not to have their faid Action againſt 


him, becauſe he ſaith that the ſaid A. P. and T. P. 


the Arbitrators aforeſaid after the making of the 


faid Writing, at or before the ſaid eleventh Day 
| of November, in the Condition of the ſaid Writing 
above mentioned, made no Award between the 


faid Parties in the ſaid Condition above ſpecified ; 
and this he is ready to verify; wherefore he prays 
Judgment whether the ſaid R. R. and V. ought to 
have their ſaid Action againſt him, c. 


And the ſaid R. R. and . ſay that they ought 73. a 
not, by any Thing by the ſaid V. H. above al- tion, ferting 
tedged in his Plea, to be precluded from having 60e 4: 


'avard, 


their ſaid Acton againſt him, becauſe they ſay that 
the ſaid 4. P. and T. P. the Arbitrators in the 
ſaid Condition above named having taken upon 
themſelves the Burthen of making their Award be- 
tween the ſaid Parties aforeſaid, of and upon the 
Premiſſes in the ſaid Condition above mentioned, 
after the making of the ſaid Writing, and before 
the ſaid eleventh Day of November in the Tear, 


Cc. at G. the ſaid Arbitrators made their Award 


in 
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Bonds, Specialties, Judgments, Executjons, Ex- 
tents, Quarrels, Contreverſies, Treſpaſſes, Da- 


Judgment and their Debt aforeſaid, together with 
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in Writing under their Hands and Seals, touching 
and concerning the Premiſſes aforeſaid, then and 
there ready to be delivered to the ſaid Parties, by 
which Award the ſaid Arbitrators awarded and 


ordered touching and concerning the Premiſſes in 
the ſaid Condition above ſpecified, in Manner and 


Form following, (that is co ſay) That the ſaid .. 
H. ſhould well and truly pay or cauſe to be paid to 
them the ſaid R. V. R. D. and V. S. or to any 
of them, the Sum of fifteen Pounds of lawful Mo- 
ney,” Sc. on or before the firſt Day of December 
then next following, which the ſaid Arbitrators 
judged the ſaid R. R. and V. to have ſuſtained in 


Coſts and Damages, by Reaſon of a certain Suit 


proſecuted without any Cauſe by the ſaid V. H. 
againſt them the ſaid R. R. and W. and further the 
ſaid Arbitrators ordered that all Suits and Differ- 
ences between the ſaid V. H. of the one Part, and 
the ſaid R. R. and V. of the other Part, which 
were moved, had or depending before the Day of 
the Date of the ſaid Writing obligatory, ſhould 
abſolutely ceaſe and be void and determined, as by 
the ſaid Award (among other Things) may more 
fully appear; and the ſaid R. R. and W. S. pro- 
reſting that the ſaid W. H. hath not obſerved, per · 


formed, fulfilled and kept any Thing in the ſaid 


Award above ſpecified on the Part of the ſaid V. 
H. to be obſerved, performed, fulfilled or kept, 


they the ſaid R. R. and W. in fact ſay that the ſaid 
W. H. hath not paid to the ſaid R. R. and W. or 


to any of them, the Sum of fifteen Pounds on the 
ſaid firſt Day of December then next following the 
Date of the ſaid Award, and which he ought to 
have paid to them or ſome of them, according to 


the Form and Effect of the ſaid Award; and this 


they are ready to verify; wherefore they pray 


their 
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their Damages on Account of the detaining of ſuch 
Debt, to be adjudged to them, &c. | 


* », 
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And the ſaid V. H. faith that the aforeſaid Plea The Defen- 
of the ſaid R. R. and W. above pleaded in Reply, ', Demur: 
and the Matter therein contained, are not ſufficient | 
in the Law for the ſaid R. R. and V. to have and 
maintain their aforeſaid Action againſt him the 
ſaid FP. H. and that he has no need, nor is he ob- 
liged by the Law of the Land to give any Anſwer 
to the ſaid Plea in Manner and Form above plead- 
ed; and this he is ready to verify; -wherefore for 
want of a ſufficient Replication in this Behalf, the 
ſaid W. H. as before prays Judgment, and that 
the ſaid R. R. and V. may be barred from having 
their ſaid Action againſt him, Sc. 


And the ſaid R. R. and W. for that they have Joindir in 
above in their Replication alledged ſufficient Mat- Pemurrer. 
ter in the Law to have and maintain their ſaid Ac- 
tion againſt the ſaid V. H. which they are ready 
to verify ; which ſaid Matter the ſaid V. H. doth 
not deny nor in any wiſe anſwer thereto, but alto- 
ge:her refuſes to admit the Verification thereof, 
pray Judgment as before, and their Debt aforeſaid, 
together with. their Damages on Account of the 
detaining that Debt, to be adjudged to them, &c. 

And becauſe the Juſtices here are willing to adviſe 
themſelves of and concerning the Premiſſes before 
they give their Judgment thereon, a Day is given 
to the Parties aforeſaid here until from the Day of 
Eaſter in fifteen Days, to hear thereon their Judg- 
ment, Sc. TO 8 


London, ſſ. 2 CROWE, late of, Ec. in 9.37 ©» Bone 
the County aforeſaid, Sc. was ſum- of Submifficn, 
moned to anſwer William Seal of a Plea that he 
CBE | = render 
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Plains, that whereas the faid Jobn Crowe on the 
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render to him forty Pounds, which he owes o and 
unjuſtly detains from him, &c. and whereupon the 


ſaid William by John Harris his Attorney com- 
twenty- third Day of January in the Year, Ec. at 


B. by his certain Writing obligatory acknowled- 


ed himſelf to be held to the faid William in the 
id forty Pounds, to be paid to the ſaid Willian 


when he ſhould be thereunto requeſted z but yet 


the ſaid Fohn Crowe (although often required) the 
ſaid forty Pounds to the faid Villiam hath not ren- 


dered, but to render him the ſame hath hitherto 


refuſed, and ſtill refuſeth; wherefore he faith he 


| is prejudiced and hath Damage to the Value of 


Tender and 
Refuſal plead- 
ed. ; 


ting; and it is read to him; he likewiſe prays 


ſhall and do in all Things well and truly ſtand to, 
abide, obſerve and perform, fulfil and keep the 


twenty Pounds, and therefore brings Suit, c. and 
he brings here into Court the ſaid Writing, which 
teſtifies the ſaid Debt in Form aforeſaid, the Date 
---yomgt is the Day and Year above mentioned, 


And the ſaid Jobs Crowe by William Bell bis 


Attorney comes and defends the Force and In- 


jury, when, Sc. and prays Oyer of the ſaid Wri- 


Oyer of the Condition of the faid Writing ; and 
it is read to him in theſe Words, The Condition 
of this Obligation is fuch, That if the above boun- 


den Jobn Crowe, his Heirs and Executors, and 


every of them, for his and their Parts and Behalfs, 


Award, Order, Rule, Judgment and final Determi- 
nation of O. B. of, Sc. and T. H. of, &c. Arbitra- 


tors indifferently elected and choſen, as well on the | 


Part and Behalf of the above bounden J. C. as on 
the Part and Behalf of the above named Willian 


Seal, to arbitrate, award, order, judge and . 


determine, of, in, and upon all and all Manner 
„„ „„ m_ 
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Action and Actions, Cauſe and Cauſes of Action, 
Suits, Bonds, Bills, Quarrels, Variances, Treſpaſ- 
ſes,” Batteries, Dues, Depts, Reckonings, Accounts 
and Demands ; whatſoever, at any Time heretotore 
had, moved, committed and depending between 
the ſaid Parties, or either of them, ſo as the ſaid 
Arbitrators do make and declare their Award in 
the Premiſſes, on this Side, or before the tenth 
Day of February next enſuing the Date hereof; 
| oy if the ſaid Arbicrators cannot agree, nor no 
Award ſhall make in the Premiſſes, then if the 
above bounden Jobn Crowe, his Heirs, Executors 
and Adminiſtrators, and every of them, do well 
and truly ſtand to, abide, perform, fulfil and keep 
the Award, Umpirage and final Determination of 
William Smith, of, &c. an Umpire indifferently 
elected and choſen by the mutual Conſent of both 
Parties, to arbitrate, award and finally determine, 
of, in, and upon all and all Manner of Actions, 
Suits, Bonds, Bills, Quarrels, Differences, Treſ- 

paſſes, Batteries, Dues, Debts, Reckonings, Ac- 
counts and Demands whatſoever, at any Time 
| heretofore had, moved, ſtirred or depending be- 
tween the ſaid Parties, or either of them, ſo as the 
ſaid Umpire do make or declare his Award in the 
Premiſſes, on this Side or before the eighteenth. 
Day of February next enſuing the Date hereof; 
that then this preſent Obligation to be void and of 
none Effect, or elſe co ſtand and abide in full Force 

and Virtue. Which being read and heard, the 
ſaid John Crowe faith that the ſaid William Seal 
_ ought not to have his ſaid Action againſt him, 
becauſe he faith that the ſaid Arbitrators in the 
| ſaid Condition mentioned, after the making of the 
faid Writing obligatory, and upon or before the 
ſaid tenth Day of February, in the ſaid Condition 
aboye ſpecified, did not make any Award, Order, 

6 x 4 Rule, 


Replication. 


- ſaid Joby 
and concerning the Premiſſes in the ſaid Condition 


The Compleat Arbitrator: 
Rule, Judgment or final Determination between the 
Be and the ſaid William Seal, touching 


above ſpecified, according to the Form and Effect 


of the ſaid Condition; z and the ſaid Jobn further 


ſaith that the ſaid William, the Umpire in the ſaid 
Condition ſpecified, after the faid tenth Day of 
February in the ſaid Condition mentioned, and be- 
fore the eighteenth Day of February. therein alſo 
mentioned, to wit, the ſixteenth Day of Februgry 
in the Year, Fe. at B. aforeſaid, having taken up- 


on himſelf the Burthen of the ſaid Umpirage then 


and there awarded, ordered and adjudged between 
the Partics aforeſaid, touching and concerning the 
Premiſſes in the eforefuid Condition ſpecified, to 
wit, that he the faid Fohn Crowe, his Executors, 
Adminiftrarors or Aſſigns ſhould pay to the ſaid 
William Seal, his Executors, Adminſtrators or Af- 


| ſigns, the Sum of twelve Pounds ten Shillings of 


good and lawful Money, &c. upon or before the 
thirteenth Pay of March then next following ; and 
the ſaid John Crotos in fact ſaith that he the ſaid 
Jobn after the making of the ſaid Umpirage, 10 
wit, on the ſaid thirteenth Day of March in the 


ſaid Umpirage mencioned, at B. aforeſaid, ten- 


dred to the faid William Seal the ſaid twelve Pounds 
ten Shillings, which the faid William to receive of 
the ſaid John then and there refyſed ; and this he 
is ready 10 verify; wherefore he prays Judgment 
whether the ſaid William Seal ought to have 2 ſaid 
n againft him, Ge. : 


And the Gid William faith 4 he ought not, 
by any Thing before alledged by the faid 7b 
Crowe, to be precluded from having his fajd Action 
againft him the ſaid John, becauſe he ſaith that 


well and true it is, that the faid William Smilh © 
awarded, 
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awarded, ordeted and adjudged that the ſaid fr 
Crowe, his Executors, Adminiſtrators or Affigus 
ſhould pay to the faid William Seal, his Executors, 
Adminiſtrators or Aſſigns, the Sum of twelve 
Pounds ten Shillings of good and lawful Money, 
Sc. upon or before the thirteenth Day of March 
then next following, in full Satisfaction of all Dif- 
ferences between the ſaid William Seal and the ſaid 
John Crowe ; but the faid William Seal further 
faith chat the ſaid Joby Crowe never tendered to the 
 faid Villiam Seal the ſaid twelve Pounds ten Shil- 
lings in Manner and Form as the ſaid Jobn Crowe 
above in Reply hath alledged ; and he. prays that 
this may be inquired of by the Country, &c, 


And the faid J. faith that the aforeſaid Plea of Demarrer. 
the ſaid . above pleaded in Reply, and the Mat- 
ter therein contained, ate not fufficient in the Law 
for the faid W. to have and maintain his aforeſaid 
Action againſt him the faid J. and that he has no 
need, nor is he obliged by the Law of the Land 
to give any Anſwer to the ſaid Plea in Manner and 

Form above pleaded z and this he is ready to 
verify ; wherefore for want of a ſufficient Replica- 
tion in this Behalf, the ſaid J. as before prays 
Judgment, and that che ſaid V. may be barred 
from having his faid Action againſt him, Sc. 


And the ſaid VV for that he has above in his Repli- 7oinder in 
cation alledged ſufficient Matter in the Law to have Pemurrir. 
and maintain his faid Action againſt the ſaid F. 

which he is ready to verify ; which ſaid Mattec 
the faid J. doth not deny, nor in any wiſe anſwer 
thereto, but alrogether refufes to admit the Verifi- 
cation thereof, prays Judgment as before and his 
Debt aforeſaid, together with his Damages on Ac- 
count of the detaining that Debt, to be adjudged 
1 5 „ : to 
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to him, Sc. And becauſe the Juſtices here are 


willing to adviſe themſelves of and concerning the 


Premiſſes before they give their Judgment there- 
on, a Day is given to the Parties aforeſaid here 


until from the Day of Eaſter in fifteen Days, o 
hear chereon their Judgment, Se. 5 3 


E it remembred, that heretofore, tio 

wit, in Eafter Term laſt paſt, be- 
fore, our Lord the King at Weſtminſter came John 
Birks by Emanuel Scorab his Attorney, and brought 
here into the Court of our Lord the King then and 
there a certain Bill of his againſt Burrowes Trippet, 
Gent. one of the Clerks of R. H. Knight, Chief 
Clerk of our Lord the King, aſſigned to inrol} 
Pleas in the Court of our ſaid Lord the King, be- 

» fore the King himſelf, preſent here in Court 1n his 
own proper Perſon, of a Plea of Treſpaſs upon the 
Caſe 3 and there are Pledges to proſecute, to wir, 
John Doe and Richard Roe; which ſaid Bill follows 
in theſe Words, to wit, Yorkſhire, to wit, Fobn 
Birks complains of Burrowes Trippet, Gent. one 
of the Clerks of Sir R. H. Knight, Chief Clerk of 
our Lord the King, aſſigned co inroll Pleas in the 
Court of our ſaid Lord the King, before the King 
himelf, preſent here in Court in his own proper Per- 
ſon, for that, to wit, That whereas divers Quarrels, 
Differences and Suits were had and depending be- 
tween him the ſaid John and the ſaid Burrowes, for the 
appealing of which Suits and Differences, and all 
other Cauſes of Action depending between them, 
as well the faid John as the ſaid Burrowes, on the 
fourteenth Day of April in the Year of our Lord, 
Ec. ar Doncafter in the ſaid County, ſubmitted 
themſelves to ſtand to the Award, Order and final 
J udgment of one Francis Barker, the Arbitrator 


2 indiffer- 


= on Yorkþp. 8 


indifferently elected between them, to award, or- 
der and finally adjudge of and concerning the Pre- 
miſſes. And the ſaid Burrowes afterwards, to wit, 
the ſame Day and Year aboveſaid, at Doncaſter 
aforeſaid in the County aforeſaid, in Conſideration 
of the ſaid Submiſſion, and in Conſideration that 
the ſaid Jahn had then and there faithfully promiſed 
to pay to the ſaid Burrowes forty Pounds of. lawful 
Money, Sc. whenever he ſhould be by the ſaid 
Burrowes required thereunto; if the faid Jebn 
ſhould not perform and fulfil all and every Thing 
which the ſaid Arbitrator ſhould award and ad- 
judge touching and concerning the ſaid Premiſſes 
on his Part to be performed and fulfilled, took up- 
on himſelf, and to the ſaid John then and there 
faichfully promiſed, that if he the ſaid Burrowes 
ſhould not perform and fulfi} all and every Thing 
which the {aid Arbitrator ſhould award and adjudge 
touching and concerning the ſaid Premiſſes on his 
Part to be performed and fulfilled, that then the 
ſaid Burrowes the laid forty Pounds of lawful Mo- 

. ney, Sc. te the ſaid in when he ſhould be there- 
unto required, would well and faichfully pay and 
content; and ihe ſaid Jobn in fact faith that the 
ſaid Aibicrator having taken upon himſclf the Bur- 
then of awarding, ordering and adjudging between 
him the ſaid 70h and the ſaid Burrowes, touching 
and concerning the Premiſſes in the ſaid Award fo 
as aforeſaid mentioned, afterwards, to wit, on the 
ewenty-firſt Day of the ſaid Month of pril in 
the Year of our Lord, Sc. at Doncaſler atoreſaid 
in the County aforeſaid, did thereupon award, or- 
der and adjudge in Manner and Form following, 
that is to ſay, In the fiiſt Place, that the ſaid Bur- 
rowes ſhould pay to the ſaid Jobn the Sum of ten 
Shilliags for and in Conſideration of the Damages 
of the ſaid John ſuſtained in a certain Action of 
| 1 3 Trelpals 


The Compleat Arbitrato z:. 277 


"The Compleat Arbitrator, 
Treſpaſs and Aſſault, and alſo twenty Shillings 
more for the Care and depaſturing of a certain 
Mare of the ſaid Burrowes, by the faid Jobn taken 
Care of and depaſtured ; and the ſaid Arbitrator 
further awarded and adjudged that the ſaid Bur- 
rowes ſhould pay to the ſaid Jobn for the Care of a 
certain Ox, and Medicines for two Heifers of the 
ſaid Burrowes, other ten Shillings z and alſo the 
further Sum of four Pounds towards the Coſts of 
the ſaid Fobn Birks expended in Law upon divers 
Differences moved between them, which ſaid Sums 
in the whole amount to fix Pounds, the ſaid Arbi- 
trator awarded and adjudged the ſaid Burrowes 
to pay to the ſaid John upon the twenty-third Day 
of the ſaid Month of April, at the Dvelling-Houſt 
of Henry Fenkinſon in the Pariſh of Hanſworib in 
the County of York, and upon Receipt of the ſaid 
fix Pounds general Releaſes under the Hands and 
Seals of each Party ſhould be mutually given to the 
other from the Beginning of the World until the 
{aid twenty-third Day of April in the Year of our 
Lord, c. and alſo that the ſaid Burrowes ſhould 
deliver to the ſaid Fohn a certain Fine concerning 
and belonging to the ſaid Jon Birks and one Joby 
Merriot, late of the Pariſh of Hanſbury aforeſaid 
in the County aforeſaid ; and the ſaid Arbitrator 
| further awarded, ordered and adjudged for the ap- 
peaſing of the Differences aforeſaid, and for the 
Sake of Quiet, that the ſaid 7obn from the Day of 
Date of the ſaid Releaſe ſhould ceaſe and deſiſt from 
all further Proſecution at the general Seſſion of the 
Peace againſt the ſaid Burroues; and the ſaid Jobn 
in fact faith, that although he the ſaid John well 
and truly performed and fulfilled all and every 
Thing in the ſaid Award above ſpecified on the 
Part of the ſaid John to be performed and fulfilled 


according to the Form and Effect of the ſaid a- 
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ward, yet the ſaid Burrowes the ſaid [ix Pounds ty 
the ſaid Jabn Birks on the ſaid twenty- third Day 
April in the Year of our Lord, Sc. at of in the 
ſaid Dwelling-Houſe of the faid Henry Jenkinſon 
bath not paid nor hath delivered the ſaid Fine 
according to the Form and Effect of the ſaid A- 
ward, although the ſaid Barrowes was required 
thereunto by the ſaid John afterwards, to wir, on 
the twenty-fourth Day of April in the Year of 
our Lord, c. at Doncafter aforeſaid in the County 
aforeſaid 3 but nevertheleſs the ſaid Burrowes his 
Promiſes and Undertak ings aforeſaid, in Form 
| aforeſaid made, in no wiſe regarding, but contri- 
ving and fraudulently intending the ſaid Jobn Birks 
in this Behalf craftly and ſubtlely ro deceive and 
defraud, the faid forty Pounds to the ſaid John 
according to his Promiſes and Undertaking hath 
not yet paid, although often requeſted, nor in 
any wiſe fatisfied him for the fame 3; wherefore 
the ſaid Jobn faith that he is prejudiced, and hath 
Damage to the Value of one hundred Pounds; and 
therefore he bringeth Suit, &c, 1 


And now here at this Day, to wit, Tueſday The Defen- 
next after three Weeks of Sr. Michael, this ſame ant special 
Term, until which Day the ſaid Burrowes had T . 
Leave to imparl to the ſaid Bill, and then to an- 
ſwer, Fe. before our Lord the King, comes as 
well the ſaid Jobn by his Attorney aforeſaid as the 
ſaid Burrowes in his proper Perſon, and the ſaid Bur- 
rowes defends the Force and Injury, when, &c. 
and ſaith that the I Birks ought not ro have 
or maintain his faid Action againſt him, becauſe 
he faith that well and true it is, that he the ſaid 

 Burrowes and the ſaid Joby did ſubmit themſelves 
to ſtand to the Award, Order and final Judgment 
of the ſaid Francis Barker, the Arbitrator between 

| 14 . 
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them indifferently elected to award, order and final- 
| ly adjudge touching and concerning the Premiſſes, 
and that he the faid Burrowes did thereupon under- 
take to perform and fulfil all and every Thing 
which the ſaid Arbitrator ſhould adjudge and award 
on the Part of the ſaid Burrowes to be performed 
and fulfilled as the ſaid Jobn bath above im his 
Declaration alledged ; but the faid Burrowes further 
faith, that after the ſaid Submiſſion, and alſo the 
ſaid Promiſe and Undertaking of the ſaid Burrowes 
made, and before the ſaid Arbitrator made any 
Award or final Judgment between him the ſaid 
| Barrowes and the ſaid Jobn Birks, to wit, on the 
twentieth Day of April in the Year, &c. at Don- 
caſter aforeſaid in the ſaid County of York, the 
ſaid John was indebted to the ſaid Burrowes in four 
Pounds of lawful} Money as well for Fees by the 
ſaid. John to the ſaid Burroues, as the Attorney of 
the ſaid John before that Time due and then re- 
maining unpaid, as for ſeveral Sums by the ſaid 
Burrowes for the ſaid John, at the Inſtance and 
Requeſt of the ſaid John before that Time laid out 
and expended, of which ſaid Debt of four Pounds 
to the ſaid Burrowes by the ſaid John ſo as afore- 
ſaid due, the ſaid Arbitrator afterwards, to wit, 
the Day and Year laſt aboveſaid at Doncaſter afore- 
ſaid had Notice, and the ſaid Rurrowes then and 
there made it appear to the ſaid Arbitrator, that 
the ſaid four Pounds were juſtly due to the ſaid 
Burrowes and ought to be paid to the ſaid John, 
and then and there requeſted: the ſaid Arbitrator 
to make an Allowance thereof to the ſaid Burrowes 
by the Award of him the ſaid Arbitrator, to. be 
ended between him the ſaid Burrowes and the ſaid 
John; and the ſaid Burrowes further ſaith, that the 
laid Arbitrator afterwards, to wit, on.the twientieth 
Day of April in the Tear, Sc. at Dencaſter 405 

aid. 


The Compleat Arbitratoz. 
ſaid, made his Award between him the ſaid Bur- 
rowes and the laid John, without any Allowance 
or Conſideration had to the ſaid Burrowes touching 
or concerning the ſaid Debt of four Pounds to the 
aid Burrowes by the faid John fo as aforeſaid due 
and unpaid, notwithſtanding the ſaid Notice and 


Proof thereof to the ſaid Arbiirator by him the 
ſaid Burrowes fo as aforeſaid given and made; and 


this the ſaid Barrowes is ready to verify; wherefcre 
he prays Judgment whether the ſaid John ought to 
have or maintain his faid Action upon the ſaid 
Wrieing of Award, made in Manner and Form 
| aforeſaid, - againſt him the ſaid Burrowes, Gc. 
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N RBITRATORS ought to 1 Com- 
A mon Senſe, and Honeſty, & c. Page 8, 65 
Muft not be an intereſted Party. 8, 66, 


| 194 

To give one and intire Are at the 

fame Time, and not in Part. | 8 
Cannot aſſign their Power, 8, 71 


Not agreeing or delivering their Award 
in Writing in due Time to the Umpire, ſuch 
Umpire may then make an Award.. 24, 35 
May award Part, and the Umpire the 
Neſiduue. 95 
If they err in Point of Law or Matter = 
Fact, a Court of Equity wilt reverſe their Award. 
.. 65, 194, 215 
Bare Suggeſtion of their Inability: er Di 
hone ſty, without ſtrong Proof thereof, N 
cient, 
If proved an OY or that the Mat- 
ter was not level to his AY 2 


= * 
; —- 


The TABLE 


Arbitrators may make an Award the Day the | 
Bonds of Submiſſion bear Date ; or before the 
Execution thereof, if publiſhed afterwards, Page 


67 
Cannot ache an Award by Parcels, nor 
make an Umpire. © 68, 110 


May conſider different Points at ſundry 
Times, but their Ile nent muſt be one and 
© not ſeveral, 69, 109 
Cannot reſerve any Thing fe future Judg- 
ment when the Time is expired. 69, 70, 102, 
144, 145 

When their Power extends to a Matter 
not ſubmitted to, ſuch Power is void, and the 
Award good. 70 
In a Diverſity, where to do a Miniſterial 
and where a Judicial Act, the firſt is held good 
and the latter void. | 70, 144 
Cannot award Lands in Debate to 
be meaſured by. others in their Preſence. 
. 


May award a Miniſterial Act to be done 


25 a Stranger. (14 71 
When they may make an Award of Parcel, 
and the Umpire the Reſidue, © 74 
Cannot award a Stranger to do any Ju- 
 dicial a 5.1 : - 102 
E fortiori cannot award the Parties to 
ſand to the Award of another. .- $02 


May award the Parties to ſtand to the 
- Arbitrament of a Stranger, if the ſame had 
been before made by him between the ſaid Par- 
ties. 102. 

— oO deliver their Award to al the Parties 

concerned. e 


ab 


The TZ AB LE. 
Arbitrators to make the Award within tbe» Time 


"3 limited "by — W Page 213 
. TY E 9017 8 


St the award. | 


An Award muſt be DYE in Writiog LF pk 
ed to the Parties or either of them by ſuch a 
1 as the Words of the Submiſſion direct. N 
e eee 

Made generally upon Submiſſion, by 
Conſent or Bonds. 33 
Directing one Party to do an Act 
depending upon another firſt to be done of 
the other Party, he muſt have Notice thereof. 
11 

Should be made beneficial to each Party 
and poſe lawful, certain and final. 11, 14, 
112, 141, 146, 148, 132 
To be expounded as intended by the 
Nan and not to be unravelled in Equity, 
unleſs by Corruption in the Arbitrators. 11 
For one to pay the whole Money, two - 
being jointly bound, is good. | I2 
For one to pay Money to the other $ Ser- 
vant, good. | 12, 11 
May be that one Party beg the other's 
Pardon before ſuch a Mayor, &c. 14 
For Releaſes to be given to the Time of 
the Submiſſion moſt adviſeable. | 13 
Muſt be ſigned and ſealed by the Arbi- 
e or their Marks ſet if they cannot write. 
13 120, 2. 

I good tho' neither Submiſſion nor Award 
be in Writing. l 18 


* | . 
5 | ll 


The T A B L E. 
An Ar upon Parol (Submiſſion being to pay 


the Party a certain Sum) an Action may be 
brought for the fame. - Page 18 


May be made 1 in an Appeal of Maybem, 
. 18 
— May be made of Arrears of Rent reſerved 
in a Leaſe for Years. 18 
May be to releaſe all Bonds, Tullgmieas, 
Executions and Extents, &c. 19 
Seldom inforced by the Judges when the 
Submiſſion or Award is by Parol. 0 
— Cannot be made of a Freehold. 21 


- Muſt not be of a Leaſe for Years. 


- For Expences laid fob the other, 8050 


Made in the Party? 8 Favour, uareaſonabl 

in A to find Fault therewith. © 24 
Is to be made conformable to the Sub- 
; miſſion with elfe to Perſons and . | 


3 
For any Thing to be done merely out of 
„the Submiſſion, void. . 
Of any Thing depending on the Pincipal, 


That A. ſhall make a Leaſe to B. E : 
which he ſhall pay to A. a certain Sum yearly, 

good. 8 
—— When the Submiſſion is abſolute, the 
Award for ſuch Part thereof as ſettled i is valid. 


39 
Upon a Submiſſion conditional, ſo as the 


: valid. 


' fame Award be reduced and delivered in Wri- 
ting before the ſaid Day, is valid. 39 


An 
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* Amar wherein for Fart of the Premiſſs, void, 


Page 3 
— Upon 2 Sybmition by. Covenant, good, 
42 
A Submilion ingaging. for 655 
4 rs, 
ET parte, and not to the Defendant 5 g 
ſelf, is void. 56 
—_ Cn the Father and Son jointly a. 6 
mir, nothing being awarded as to the San, void. 
57» 74. 93» 94 
Should be made between the Parties chief- 
lH intereſted in the Controverſy. | 58 
Upon Submiſſion of an Infant for 5 
or Ticſpals done to himſelf in his Land, W | 


Upon the Submiffian of an Infant, wa 


na = Binding on the other Side, tho? not on _- 
Infant. 59, 192, 194 
———— Againſt two Perſons, tho? bound in ſe- 
parate "ng held good. 60 
"ry Upon a Submiſſion taken cifributivel, 
4 | I, 93 
———— Where two Perſons are joiotly concerned, 
the Money paid by one can be no Satisfaction 
for the other; adjudged Ni.. 6g, 93 
Where three Perſons, to wit, 4. B. and 


C. are to make Satisfaction to D. and the Award 

is ooly made between A. and B. and not between 

C. and D. is void as to A. 61 

—— Where, Differences ariſe between ſeveral 

Parties on both Sides, and that the Award may 

be made between nen any of —_ - 
Wa 


— —— — —— 
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. detween any one of the Parties 
on both Sides is held good, Page 62, 150. 151 
May be made between feveral”Perfons 
<>qoingy or ſeparately, if they are all preſenr, and 
the Arbitrators have Knowledge” * the Whole 


Fed. 5 62, 192 


———— Made where the Party injured” fubrnit 
L with one of them (tho? divers are concerned) is 
an Extinguiſhmient of the Treſpaſs on the Behalf 
of o 62 

Made upon the Submiſſion of = Pre- 
deceſſor wy” is Moon on rhe” "Succeſſor, 

— For a Perſon to pay a certain. Sum, whe 
3 on his Executors, c. in Caſe of Death. 

6 

— Made in the DigjunRive binding on x: 

.ecutors, &c. 63, 140 


— May be ſet afide thro' FPartislity or Un- 


fairneſs. 66, 194 
—MWöerein any one of the Arbicrators is 
"intereſted, void. cas DSL = | 
Made for a Debt upon Bond, © tho” 
ſuch Award there be a Miſrecital of the Date 
of the ſaid Bond, good. 58 
directed to be made before the ſixth Day 
of January then next following, and tho* made 
upon the fifch between Eight and Nine i in the 
Eve, held good. RS | 1 
Being not made final, ed 1 69. 70 
— FOr A Party to pay a Penalty; not 
| Paying. a certain Sum on a Day each good. 
70 
— For one to enjoy Lands for three Years, 
rendring to the other five Pounds yearly, good. 
70: 
An 


The T A B L E. 
An Award, that ji Defaiite ef Payment there 
of, a tor the Enjoy ment of the Lands, void, 
. Page 70 
For one t6 give a general Releaſe to the 
other on om of a re Sum, good. 


For 601 of the Parties to releaſe. a 


Aces Sc. ut talis adviſaret, void. 1 I, 
101 


Made by the Arbitratots without the Con- 
— of the N choſen by both Parties, 


en n Submiſſion to four, 9 
the " the Unpirageo ” S. ſuch Award made by them | 


Jointly, good. 75 
Made where their Power is Pivided i in the 
Submiſſion, void, 75 


Made by an Umpire, averring that the 
Arbitrators non potuerunt, G. or the Death of 
one of them, or their ' Difagreement, or that 


they would meddle no more, good, 76 
: Its ſeveral Incidents belonging thereto: 
81 


_ Ought regularly to be apreeable to the 


"Submiſſion in Matter and Words, * to all 


Inſtances therein. * 
If made agreeable thereto in Sab 
ſufficient. | 5 


Of Things not in Variance when the 915 | 

milou is of all Things in Variance betwixt the 
Patties, void. 84 
Made concerning the Profits only of Land, 
upon a Submiſſion of the — and Intereſt 
thereof, 2 on „ 


The: T AB L E. 

An Award made of the Manor of S. when Sub- 
' miſſion is of the Manor of D. void. Page 84, 

8 


5 
= Of ſuch Things of which the Parties 
Ta only Cauſe of Action, if the Submiſſion be 


: of all Actions, void. * 
| ———— Upon the Submiſſion of all Actions and 
Quarrels, good. * 


May be made of all Macon concerning 
the Title of Land upon a \ Submiſtion: ae all De- 
mands. naw bi 

Por the Huſband to pay 3 a certain Sum 
of Money (laid out for the Wife at her 
e being more than ſubmitted to) void. 

8 
yn Made for the e of. Tithes to the 
_ Parſon, upon a Submiſſion of all Matters as well 


Spiritual as Temporal, good. 1 
———— Cannot be made of Land for which an 
Action in Ejefione firme is brought. 86 


—— For Payment of Rent upon Submiſſion 
only. of a Term for Years, and all thereupon, de- 
pending, void. 86 

That one ſhall enjoy a certain Houſe, 

paying yearly a certain Rent, which if not paid 

is good, the Condition being broke;” 86 

For making a Leaſe and paying Rent for 

the ſame, good, 86 

May be made upon Things depending 

on che Principal, tho not expreſſed in the Sub- 

miſſion. 86, 87 

May be made of the Evidences and Char- 

ters of Land, if the Title and Poſſeſſion thereof 
be ſubmitted to. | | 87 


' An 


The T 4 B B. E. 


An Award may be for Releaſes of all Bonds, 
\  » Judgments, Sc. upon a Submiſſion of all 
IO as alſo of the Debts themſelves, good. 
Page 87 
Held good by Conſtrution though not 
G- U to the Things ſubmitted to. 
. | 87 
3 Made of all, præler one Obligation, and 
of this the Award is, it ſhall: ſtand,” is a good 
Award of the whole upon a Submiſſion of all 
Matters between the Parties. 87 
That A. ſhall pay B. fifty Pounds and 
that all Manner of Actions, Quarrels, Sc. be- 
tween them ſhall ceaſe, though no Mention is 
made of Veen, N ne To the Submiſ- 
ſion, good. 88 
———— That a certain Sum be peil for all Arrears 
of Rent due for a Houſe and divers Elms, upon 
which the Difference aroſe, held good. 88, 


———— Of a Thing not mentioned in the Submii- 
ſion, how formerly it was held void. 89 


———— For a Perſon to give his Horſe in Satis 


en Sc. (being contrary to the Submiſſion) 
| void. ; MS 2 89 
——— For one Obligee to deliver up an Obli- 
gation to the other in full Satisfaction of all Dif- 
-ferences, held good, tho? not directed by the 
Submiſſion. ä 809, 90 
— — That a Horſe or Money may be given in 
full Satisfaction, quære. 90 
Whether ic be of Money or a Collateral 
' Thing, as a a Hat or Horſe, held a good -Plea. 


go 
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An Award upon a Submiſſion conditional” when 
void. Page 92, 93 

Upon a Submiſſion of three Or more. Par- 
ties may be made between any two of them, if 
the Submiſſion directs it. 92 

Made between them or any of them on 
the like Submiſſion, though no Mention of the 
Wife, 

— Where A. and B. ſubmit, and the qt 
be made in the, Name of A. on the Behalf of 
another, void. 95 

—— Between 4. and B. Markos, of a Ship 
of the one Part, and C. D. Part- Owners there- 
of on the other Part, that A. and B. the Mer- 
chants ſhall pay one thouſand Pounds to C. and 
D. for their Uſe, and the Reſidue of the other 
Part-Owners and Mariners, good. 95 

For one Pariner, on the Behalf of himfel | 
and the other, io pay a certain Sum, held — | 

95, 9 

That one Perſon on the Behalf of two 
Strangers pay a certain Sum, haviog ingaged 
for them, good. 96 

Wbere ſeveral Perſons enter into ſeparate Y 

Bonds of one thouſand Poòùnds a- piece, yet 

binding upon all of them to make a General 

Releaſe purſuant to the Award. 96 

Muſt be made advantageous for the Per- 

ſon on whoſe Behalf the Submiſſion was _ 


Upon the Submiſſion of A. for himfel 
of the one Part, and B. of the other Part, on 
the Behalf of C. nothing being awarded 

2 on 
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on C.'s Behalf, the principal Perſon concerned,! 
was void. Page 97 
Made and appointing a Thing to be done 
by a Stranger, how far binding, and how other- 
wiſe in Law. „ 
——— For one of the Parties to procure a Stran- 
ger to do a Thing not compellable by Law, 
98 


void. 
—— When compe! lable by the Common I 


or Chancery, valid. 98 
For one to pay fifteen Pounds to the 
other, and a Stranger ſhall enter into a Bond 
to pay it, void. 98 
Between A. and B. chat A. and his Wife 
. Son, by the Procurement of A. ſhall aſſure 

Land to B. this Award i is void as to Wife and 

5%. 98 
That one ſhall acquit the other of a an Ob- 
ligation of two hundred Pounds, in which they 
are bound to B. for Payment of one hundred 
ones five Pounds, good. _ 
Where Part thereof appointing any 
"Thing to be done by a Stranger not compellable 
7 Law to do is void, yet binding on himſelf. 


Por the Defendant, together with 99 
Stranger, to enter into a Bond in the Aſſign- 
ment of a Breach, how reſolved by — 


Judges, 
—i&ÄÄ For one to be bound with Sureties is . | 
zz to the Sureties. 1 


For the Defendant to be bound with 
— in an Aſumpfit, void as to finding the 
Sureties, yet bindiog on the Defendant, 100 
U 2 | An 


The TABLE. 


An Award for Defendant to pay the Plaintif 
thirty Pounds in Satisfaction, Ec. out of the 


Eſtate of one Wally, Judgment upon the 4/- 


 fumpſit was ſtaid, Page 100 
For a Stranger to do a Miniſterial Act, 
valid; if a Judicial one, void. 100, 101 


' ———— For one to be bound by the Advice of 
his Counſel to pay ten Pounds to the other, 
2 | 101 

For one Party paying ten Pounds to the 
other, ſuch Party to execute a General Releaſe as 
Counſel ſhall adviſe, good. 2 i]; 

— —— To pay twenty Pounds for a Horſe, 
if 25 . ſhall ſay 'tis worth ſo much, good, 

| 101 

— —— For one of the Parties to leave ſo many | 

Trees for Houſe-boot, &c. as the Arbitrators 

by Advice of Counſel at the next Aſſizes ſhall 


appoint, void. 101 
pi uch Coſts as a Prothonotory 


ſhall tax, good. 102 
. For a Perſon to ſurrender his Copyhold, 
Sc. good. 102 


Por a Perſon to make a Deed of Feoff- 
ment, with a Letter of Anorney to make Li- 


very, good. ---* 08 
———— To levy a Fine before the Juſtices de 
Banco, Sc. good, + 034; $02 


To command the Juſtices de Banco to 
oblige any Perſon to levy a _ Sc. void. 


Fs 102 
— — To pay a certain Sum of Money to 
a Stranger not mentioned therein, void. 104 


1 


the Ta B LE 
An Award to aſſure Lands to a Man and his Wife 
| who is a Stranger, not binding on the Party 


in reſpect to the Wife, Page 104 
For the Servant of A. to pay Money to 
| the Servant of B. void. Qaare. 104 


That J. ſhall pay one Moiety of the 
Money with the Uſe, and V. NM. the other 
de e to the Obligee, chough a Stranger, _ | 


04 
For A. to pay Money to B. and his Wife. | 
N the Controverſy ariling between them, 2 


To pay Money to one of the Parties, hell 

an Advantage. | 405 
| To make an Eſtate of certain Lands for 
Life of the Plaintiff, with Remainder to F. S. 
was held good as to the particular Eſtate, but 
void as to the Remainde. 10g 
To make an Acknowledgment of an In- 
jury done to another before the Mayes of T. and 


three others, void. . 205. 
Io make ſuch Acknowledgment before 
the Mayor of T. only, good. 105 


For A. to pay B. fifty Pounds, and for 
A. to beg B.'s Pardon in ſuch Manner and Place 
| - as B. ſhould appoint, void. * "105. 
May be made by two of the Arbittators 


only though four are appointed, if the Sub- 


miſſion runs to them or any two of them. 106, 


07 
3 May be made in like Manner by three of 
them without the reſt, | fc no - 
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41 Award, if made on any Part of the Day ar 
Nighe, whercon the SubmiGion hears Date, good. 


; Page 109 
——— Muſt not be made ſo as to prevent all che 
Parte from being preſent. Wy 109 


If made in the Night. time or at a private 
Meeting, and no Notice thereof proved to have 
been given to the Parties, not good. 109, 194 

When made of Debts at one Day, of Treſ- 
| paſſes at another Day, and of other Things at 
another Day, void as to the two laſt, 109 

To pay five Pounds for ten Loads of 

Wood, and ſeveral other Matters for other 

Things before Michaelmas, ſo much as is proved 

ſhall not be paid at the ſaid Feaſt. 110, 159 

To pay nineteen Pounds and twelve Shil- 

lings before the firſt Day of January, after / 

nullum ulterius Arbitrium feret, before the ſaid 

time, void. : 110 

| =—— Made de e ſuper Premiſi of all-Matters 
to the 28th of January, though the Submiſſion 
was to the 29th of January, good. 111 

In like Manner of all Controverſies to the 

firſt of May, though the Sen to the 

fourth of May, good. | 111 

To releaſe a Title to a Copyhold, Sc. 


ſuper prædicto primo die Maii, omitting the Word 
viceſimo, void. 111, 112 
For Payment of a Sum of Maney in like 

Manner, void. 132 
——— Should mention the Time and Place when 

and where made, 212 


* 
PRs 
* 
4. 7 
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An Award, the Time thereof tg made, or of 
the Submiſſion, need not be 3 in the 


Plaintiff's Declaration, N. if, & Page 112 


—— If pleaded in Bar of Treſpaſs, a Place 
muſt then be laid where the Submiſſion was 
made. e 

« For General Releaſes to be given to the 

Time of the Award, good upon a double Ac- 

count. 112 

But if the ſame be made after the Submiſ- 
| Gon, void. 113, 114 

— — Made, though a more 
Time than ſubmitted tO, when good, 114. 

-- ig 

— For a Horſe to be deliyeted to: the Plaia- 
tiff in Controverſy, and for each Party to execute 

a a General Releaſe io the other of all Matters, 
Sc. betwixt St. Bartbolome and St. Michael, 
being contrary to the Time ſubmitted to, void. 

115, 116 

To execute General Releaſes: till the A- 
ward, and to pay ten Pounds præter the Releaſe, 

bein on a Day after the Submiſſion, * 

11 

o releaſe all Actions till the Award which 

was made to the 27th of January, though the 
Time of the Submiſſion was to February follow- 

ing, good, 116 

— Upan a Submiſſion, ita quod de Præmiſſis, 
Ec. for Payment of twenty Pounds two Months 
after the Award, and to execute General Re» - 
leaſes to that Time, good. , 117 

——— To pay a Sum of Money at twa ſeveral 
Days, and preſently to give one another mutual 
Releaſes, void, * 

I 
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An Award to pay a certain Sum of Money at two 
ſeveral Days, and that mutual Releaſes ſhall be 
given, good. ee e a2 

I Made upon the Premiſſes, and Releaſes 

to be given till the Award, if proved there were 

no other Matters in the mean Time, good. 


2 : 71 
f made 4: et ſuper Premiſe, an: the Sub- 
miſſion is 2a "yo os "07 TI good. 
"TATE 

General Waben any Honiced Time de et 
- ſuper Premiſſis, ſhall be intended to the Time 
of the Submiſſion, and Releaſes of all Demands 


till then ſhall be good. 118, 119 
—— — Of a General Releaſe of all Demands till 
the Time of the Award, good. = HEL) 


For A. to pay B. ten Pounds, and that B. 
ſhall pay to A. the Expences at the making of 
the Award, and on performing the whole to 
execute General Releales to each oeher, good. 
| 120 

—— For a Parkin to pay ſeven Pounds and 
ten Shillings, and alſo all the Expences of the 

Suit, Ec. good as to the ſeven Pounds and ten 
- Shillings, but void as to the Expences. 120 
—— Parties not bound to take Conuſance of the 

Delivery thereof elſewhere than at the Place ap- 
yon. - | 123 
Delivery thereof, {being to the Parties 


: -/ theniſelver) tho? at another Day and Place than 
appointed, good. 123 
f directed to be delivered to fach of the 
Parties who fhall deſireit, ſuch Party may upon 
Refuſal _ We, © O23 


An 
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An Award by Parol for Payment of ten Pounds 


within ſix Months after the Date thereof, good. 
Page 124 


y Parol the Party not tied to ſet forth the 


very Words, Sc. i eee 
Parol capable of Delivery, ſo it is ready to 
be delivered from the Time it is e upon, 
© _ good. _—_ 124 
————- Though ben Date good. 124 
——— Generally. requiſite for the Parties to attend 


. the & gonrpe. thereof from Sun- riſe to Sun: ſet. 
125 


| —— Any: Place anpointel) therein muſt be well 


. known and acceſſable, 123, 126 
—— - The Time may be limited —— for an 


- Hour or two. 126 
— Jo pay Money at the Houſe of a Stranger, 


or at the Houſe of J. S. good. 3 


0 pay Money in the Houſe, or at the 


HFouſe where the Owner thereof hath Lands ad- 
joining, c. Quære. 126 
To pay Money at the Houſe of J. S. in 
C. being intended a common Inn, good. 127 
To pay Money in or at the Houſe of J. §. 
in Bury, the Perſon may go to the Door of the 
Houſe without being a Treſpaſſer. 127 
—-— Perſonal Demand muſt be made of the 
Thing awarded before Attachment can iſſue, if 


Submiſſion is by Rule of Court. 127 
A Tender and Refuſal of any Thing award- 


| 2 hath the ſame effect as in other Caſes. 127 


. p ö 
8 i 
y * 
. 
" i 
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An Award ſhall be a good Bar of an Action 
© brought after tender and Refuſal. Page 127 
— — Upon Tender and Refuſal of what is to be 
done by one Perſon, he is intituled to what was 
awarded on his Behalf. | 128 
For a certain Sum to be raid. one of the 
— and that both ſhall give Releaſes for the 
ſame, and he who is to receive the Money upon 
a Tender and Refuſal, is obliged co ſign a Re- 
teaſe as if he actually received it. — 
I uncertain, void. 129 
For the one Perſon to enjoy . Land in 
Controverſy, and the other to enter into a os 
to him, but for no Sum, void. 129 
To give Security for the Payment of u- 
teen Pounds without ſhewing what Kind of Se- 
curity, void. 130 
— To give Bond for the Payment of a certain 
Sum of Money without aſcertaining the lame, 
void. 130 
— To give a Perſon two Shillings for Brakes 
growing on waſte Lands, without giving any 
Name to the Lands, void. 131 
Jo pay ſo much Money for every Quarter 
of Malt, as one Quarter had been before ſold | 


_ for, but not mentioning the Sum, void. 1 31 
To pay the Arrears of Rent void for Un- 
© certainry, 131, 132 
— To pay another ſo much as is due in Con- 

ſcience, void. 132 


To pay Quit-Rents and nee ſwall Things, 
| 1 


void. 


An 
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An Award to pay for certain Taſl-work and. Day- 
work, void. Page 132 
—— To pay;two hundred Pounds aut co crciter, 
the Party. being bound for SER Pounds 
aut eo circiter, good. 7 8 * * 32 
——— Uponan Aſumpſi a ræmiſſis for 
— pay. Plaintiff: thirty Pounds out of 
the Eſtate of W. void. 132, 133 
To pay Part: of the Charge of a Voyage, 
and to allow a proportionable Part of the Loſs 
that ſhall happen to che Shins by ſuch Voyage 
upon Account, good. 133 
——— For the. Parties to execute Releaſes to each 
_ other within four Days after the Award, which 
was upon the laſt Day of April according to the 
Submiſſion to the Time, netwichignding.: a cer- 
© train Proviſo therein, good. 133134 
— If ſaid Proviſo therein had been to be per- 
formed within the ſaid four Days, then the Award 
would have been void. 13445 
— — For the whole to be void upon any ſubſe- 
quent A&, what is awarded in præ ſenti not good, 


but deſtroys the whole Award. 134 
—— To the pay Charges of ſuch a Suit, not- 
withſtanding objected to, good. 194 


Io pay ſuch Coſts of Sui as a Maſter ſhould 


tax, good. 134 
—— To pay the Plaintiff the Charges of a Suic 


now. depending between — Ec. altho Ex- 


ceptions aroſe thereupon, good. 1385 


An 
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An Award for Defendant to pay the Plaintiff twelve 
SGuineas and all Sums of Money, &c. in and 
about the proſecution of a Plea in an Action of | 
ol the Caſe, good. "1 Page 7365197 | 
— For Defendant to pay the Plaintiff ſeventy- 
one Pounds and ten Shillings, et omnes rationabiles 
Expenſas circa py eee the 2 Part 


void. 3 7 
— For the one to pay the other ten Pounds 


and the Coſts of a Suit now depending in an in- 
ferior Court, and then to give mutual 3 


uncertain. nere. 137 
For A. to make a Leaſe to B. and for B. to 


2 A. a certfin yearly Rent, good. 138 
——— To hold and enjoy certain Goods paying 
ſo much Money, good, ess 


For A. to pay twenty Pounds to B. upon 
Condition that each of the Parties ſhall acquit 


the other all Things ſubmitted to. 138 
To pay Coſts of Suit in an Action of De- 
| famarion, good. 5 i r 


Reciting a Caſe of Joint-tenancy, Sc. and 
and that one ſhould have unam dimidiam partem 
foe medittatem, the Court held dimidia e froe 
medietas to be the ſame with a Moiety, 139 
For the Removal of certain Scaffolds, but 


not ſaying by whom was held void, being in- 


definite. | 1 
To pay ſo much Money as Land is worth, 
e void. 140 


An 


Ther RA N L. K. 
Aa: Fant * an Obligee ſhould not ſue the Ob- 
oc upon a certain Bond, objected to that it 
was not final, yet held to be good. Page 141 
That each ſhall be Nonſuit in his Action 
ee the other, not good, being not final. 
. 
—— For each Party to diſcontinue an Action 
a e each other, though not final, Rouge 142, 
i 46-26 164 
— For che-Plaintiff to make a Ruvaxit-of 
his Action, and thac all Suity ſhall ceaſe, good. 


89 1 wid 142 
— Not to proſecute or proceed in the ſame 
Term in ſuch an Action, good. 132 
— — That all Suits now depending ſhall ceale, | 
Sc. allowed to be final. a 142 
| That all Suits ſhould ceaſe, not allowed as 
to be final. 14 


——— That a Suit in Chancery ſhould be Gm: 
ed, void. 
— ——— That a Suit mal be diſmiſſed is 3 
meant it muſt ceaſe for ever. 143, 144 
For A. to pay B. thirty Pounds at three 
? ſundry Payments, and if it ſhould, appear before 
the laſt Payment that A. was engaged for the ſaid 
B. in any Debt unſatisfied, that then B. ſhould 
repay to A. ſo much Money as the ſaid Debt a- 
mounting to, void. "3. 4. 
- That if A. ſhews any Bill of Debt to any 
Certain Sum, then ſuch Sum ſhall be repaid. 
144 
X For a Perſon to pay one thouſand Pounds, 
2 only one hundred Pounds due, yet if 
there 
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am be any Thing awarded to be done unto him, 
s giving him a Penny, or à General Releaſe, 


will be held advantagedus. Pape 146 
For nothing to be done by a Party com- 
mitting a Freſpaſs, void. 146 


To wage the law that he is Not 3 
and that he ſhall be quit without Satisfaction, 
void; | 147 
For the Owner to have his Goods again 
9 other Satisfaction for the Action of Freſ- 
pai in taking away his Cattle, void. 147 
; For one to make a Releaſe to the other 
of Land in Satisfaction of an Action, if he to 
whom the Releaſe is gen had no Land at that 
Time, void. 147 
To deliver to me all the Evidences touch- 
ing the Land he releaſed to me in Satisfaction of 
an Action, good, te! 
| Appearing to be made on one Side only 
"the Court allowed, not to be good. 147, 148 
To pay Parcel of a Debt due, not good. 
148 
For the Owner to have only Parcel - 4 
own "Goods, not good. 
To pay ſeven Pounds and ten Shillng 
Part of Arrears of Rent, amounting to fifteen 
Pounds, and alſo for the Aſſignment of a Wine 
Licence. Quære. 148 
To pay four Pounds, and to make a final 
End of all Differences concerning a Houſe, di- 
vers Elms, Sc. | good. | 149 


Aũ 


An Award for 4. to pay B. fifteen Pounds for Coſts, 
Ec. without Cauſe commenced by A. againſt B. 
and that all Suits, oc. ſhall ceaſe, good: Page 

149 

That the one ſhall be quit againſt che 

ober, each Party being indebred forty * 


good. 149 
ee! hes of Controverſles hall cal and 
that one ſhall give one Shilling to the other, 


good. 150 
For Releaſes to be given on both Sides to 
the Time of the corny and to be Friends ut 


nn priori tempore, g ood. 130 
— BRI 4 Gr Pardon of all Matters to be 
done on the one Side, good. 130 


Where there are ſeveral Parties ſomething 
"beneficial ought to be awarded to each. 150 
Upon a Submiſſion of four Perſons being 
6 made between three of them only, not good. 
150 

Upon the Submiſnon of one Perſon — 
the Behalf of another, lomething advantageous 

| ought to be awarded on whoſe half Me Sub- 
miſſion was made. 181 
For A. to be bound wich ſuch Svreties as 
B. ſhall approve of for Payment of one hundred 
Pounds co B. and ſhall thergupon ſeal mutual Re- 


leaſcs to each other, void: 131 
May be beneficial to the Party although 
| ſomething | is awarded to a Stranger. 151 


Where 7. S. and J. D. are at my Requeſt, 
as alſo that of V. M and the Award is that I 
3 pay one Moiety - hg the Money with the Uſe 


thereof, 


The: TAB L E. 
nt thereof; and JF. N. the obe Moiery che Ob. 


- ligee age 151. | 
— the Plaintiff and Deſesden f. to pa : N 
each a certain Sum yearly to A. for the Ule + 
Mrs. Bird their Mother, good. 152 

| For one Perſon to ſerve Gabe two Years 
| in Satisfaction of an Action, not binding. 84533 
For the Pariſhioners to give Notice io 
their Parſon of a Sheep ſhearing. Quere 153 
Though it appears extremely difficult, yet 


the Party is bound to perform it, if poſſible. 


1 

For a Perſon to pay twenty Pounds where 
heath not twenty Pence, &c. good. 154 
To make an Obligation to another imme- 
dinbely after the Award, void. ee 
For one to make a Feoffment to the other 
of one Acre, or to make an Obligation, and 
immediately after to pay the W good. 
| 154 
To pay Money without mentioning 122 
or Place. good. 155 
To kill, ſteal, forge a Deed or the like 
ww, | I55 
To pay Money to an Infant, and for him 
to give a Releaſe, void. 185 
Of ſuch Matters only whereof the Arbi- 
trators had Notice, although in Part, yet award- 
ing General Releaſes, ao | good, | 156 


bs 


bs ES 
- - 
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An Award more or kefcomprientive in its Nature 


- how expounded. Pe 156 
| ——Held ofcen god! in Part and void in Part, 
1414506 137 


Upon a Submilff on of all Suits concerning 
Tiches only, and the Award directs that A. ſhall 
pay B. ſuch a Sum of Money, and thereupon B. ſhall 
ſuffer all Suits to be diſcontinued againſt A. where- 
he hath other Suits which do not concern the 
ſaid Tithes, void in Part. 187 
Where mean Actions are depending, how 
the ſame is void, and good for thoſe which 5 
ſubmitted. N "AGF 
Upon Payment of one thouſand Pounds at 
— Days, Sc. all Actions, Cc. ſhall ceaſe, and 
that each Party ſhall releaſe all Matters and De- 
mands between them till ſuch a Day, good. 
| | LE | HS 
Where nothing therein is well awarded 
but on the one Part only, yet allowed to be good. 
In an Aſumpſi for Defendant to pay fix 
| — and each Party to releaſe the Sther not- 
withſtanding the Submiſfion was conditional, or 
with an ita quod, c. good. 1 158 
For A. to pay B. ten Pounds, and that 8. 
pay to A. all the Expences at the making of the 
Award, and no Performance of the whole to re- 
leaſe each other, good. 158 
. For an Obligor and a Stranger to pay the 
other Party ten Pounds, is void as tothe Stranger, 
yet — on the Obligor. 189 


1 An 


| An Award when void, as being againſt Law, not 
binding tho* Submiſſion be by 1 Page = 
If after ſuch Avoidance there be an 4/- 
funplis to perform it, binding. | 164 
For the Delivery of a Horſe before ſuch & 3 
Day, if he dies in the mean Time the Party is 


excuſed. 1864 
For any Thing to be done by a 3 

if impolũble. Auer. 164 

Precedents of Awards, 
Award in common Form when Submiſiea is by 

Bond. | 166 
Another. 7 
Made by two Arbitrators. 0 
By one Arbitrator or Umpire. 170 


— getween Executors at Controverfy about 
Teſtator's Goods by four Arbitrators. 170 
In a Controverſy ariſing by means of a 
Copartnerſhip. 174 
To pay Money and ſign Releaſes, 17 
To pay the Balance of an Account, as alſo 
Part of the Money received with an Apprentice, 
and to deliver up his Indentures to be cancelled, 
and to ſign Releaſes. 179 
Ordering a Maſter of a Ship to make 
nb before a Magiſtrate of the Delivery of the 
Goods beyond Sea, and for what fold, to procure 
a Teſtimony thereof from the Perſon delivered 
to, and upon ſo * Money to be paid — | 
an | 
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vered up. | Page 181 
Made by thres Arbitratots, wherein is a 


ſpecial Recital of the Matters to be performed. 


183 
| = Made by Order of Chancery to be con- 
| firmed by a Decree. 186 
Ok Awards. 


Award, though extrajudicial and not t good in Sine 


neſs of Law, yet the Lord Chancellor decreed it 


to be performed in Specte., 289 
lf made purſuant to an Order of Court, 
the Party ought to move the Court to confirm | it. 


190 
If made a Rule of Court, and Attach- 
ment iſſues thereupon againſt the Party, and 
then dies, the Act of Parliament i is of no Effect. 


190 
May be confirmed i in Part, and made void 
in Part. | | 191 


Where it was to be confirmed withour 


Appeal or Exceptions, yet upon Debate Ex- 


ceptions to the Award were admitted. 193 


all Controverſies, | ſo that the Award is 


void in Law, ſhall not be good in a Court of 
Equity. „ 


If differing from the Submiſſion, i is as well 
void in . as at Law. | * 199 


and a Rond for the Sale of the Goods to be dlli- 


Made of Part only upon a Submiſſion of 


* 
* 
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Of Pleas, & c. 


N is no Plea in Actions mixed. Page 24 


Arbitrament nor Accord with Satisfaction are not 
good Pleas in Bar when the Action is grounded 


on a Deed. on DJ 
Award is a good Plea in an Action to recover 
Damages. +102 
No good Plea i in an Action of Covenant 
for Non-payment of a Sum of Money. | 2 
May be pleaded in Bar between Plainti 
and Stranger. 63 


Is no good Plea for an Annuity in Fee or 
for Life. 25 
No Plea in Action of Debt for Arrears of 
an Account before Auditors. 25 
A good Plea in Bar to an Action upon the 
Statute of Labourers. 256 
In an Action of Debt ſufficient for the 
Plaintiff to plead that Part of the Award only 
which intitles him to his Action. 159,.218 
Defendant pleading the Delivery of a Re- 
leaſe to another Perſon: for the Plaintiffs Uſe is a 
good Plea for the Performance of the Award. 
164, 165 
Defendant pleading that by the Award 
he ſhould ſtand acquitted de qualibet Materid in 
(aden contenta, is a good Plea of Diſcharge. 
14166 0 
— — Upon Conveyance of Lands, the Word 
Heirs being omitted in the Award, was decreed 
to be amended. 195 
It appearing the Arbitrators to have ag 


Intereſt in the Cargo, touching which the Award 
+ was 
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vas made, and putting too great a Value there: 
on, was ſet aſide. Page 195 
For a Tenant for Life committing Waſte 
to the Value of three hundred and eighty Pounds, 
"mou his Eſtate but my Pounds, Sc. held 
An Attachment may iſſue for Non- * 
formance of an Award, Scr. 30, 214 
Refuſed upon Party's revoking his Sub- 
miſſion, when madea Rule of Court. 202 
For a Perſon to be paid a Sum of Money 
at a certain Time and Place, ſufficient for him to 
ſhew that he attended ding y, and that there 
was no Body to pay him. 3 
If in Writing where the party will be ex- 
"uſed, 215 
Defendant cannot plead Performance of an 
Award generally. 120 
Of two Things, the one within and the other 
without the Submiſſion, the latter is void, and 
the Breach muſt be aſſigned only upon the firſt. 
3 9 
Ualeſs executed, formerly held could not, 
except in ſome Caſes, be picaced to an Action. 
223 
In Debt upon Bond fos Performance of an 
© Indenture, Defendant need not fer forth the 
Indenture, but refer to it generally. 221 
But if it be to be paid in ſuch a Manner, 
and at ſuch Times as expreſſed. in the Inden- 
ture, then it muſt be ſet forth at large. 221 


R 4 8 So. 


— 


— — 


— Nos · performance thereof, when a good 
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So if the Award be to pay Money by 2 Will. 
Page 221 


| —— Where Defentlant pleads Performance he 


ought regularly to plead it according to the Words 
of the Condition. 221 


—— — Upon condition, ſo that the Award be 


given vp in Writing, Ce. and the Defendant 
pleaded Non deliberaverunt, &c. inſtead of Non 


reddiderunt, &c. void. 221 


Where Defendant cannot plead the Statute 
of Limitations to an Action brought on an A- 


ward. 222, 223 
Were Accord may be a Plea in any Ac- 
tion, ſo an Award may, 21, 22, 223 
Accord formerly no Bar to an Action unleſs 
executed, Ce. 22 
— The beſt way to lend it is by Way 
Satisfaction, and not by Accord. 223 


When it may be pleaded without * 

tion as well as an Arbitrament. 223 
Upon Tender and Refuſal a good Bar of 
Action. 224 
(in Treſpaſs) of a collateral Thing in Sa- 


risfaQtion, nir held no good Plea.” Holt. 
224 


Ber i in an Action on the Caſe, and when other- 
wiſe. 226 
hy Parol, che Party is not tied to plead 
the very Wards, but _ the Effect, &c. 


wh 
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Bargain and Sale having no Date may be inrolled 
within fix Months after the Delivery. Page 124 
Bond, if one be obliged that he ſhall not contigue 


ſuch a Suit, if he continues it by his Attorney, 


is a Breach of the Obligation, 165 
hut if an Attorney enter the Continuance 
without his Privity, is no Breach thereof. 165 
Bonds or Judgments are not properly arbitrable, 
but made ſo by the Parties entering into Bonds of 


Submiſſion. 2 : " 189 


Contract or Covenant * the e of a certain 


Saum of Money, without ſhewing what Sum the 


the Obligation ſhall be for, is good. 130 
Clauſe of the Statute relating to Submiſſions and A- 
wards, | 203, 204 


| Deed. The Delivery thereof is the Day of the 


Date, though no Date ſet forth, held good. 125, 
232, 293 


Declaration * to be ſufficient i in three Reſpects. 


3 


Declaration; if the Plaintiff generally declares o 


the Bond of Submiſſion, he is not obliged 
in his Declaration to ſet forth the Award. 217 
—— If on the Award itſelf, to declare ſuch 
Part thereof as int.cles him to the Action. 218 
It is not neceſſary therein to ſpecify where 


"the Award or 2 were made. 218 
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Declaration. But when a Plea of an \Awird © is 
therein in Bar of a Treſpaſs, i it muſt be laid where 
the Submiſſion was made. * Page 218 

The Plaintiff need not ſet forth a Profert 
thereof : in Curid, becauſe it is no Deed. 218 

When the Plaintiff ſets forth an Award 
in his Declaration, ſufficient for him to declare 
ſuch Part thereof as intitles bim to the Action. 

9 * 21 ; 

But when the Defotdane leads an A 

in his Declaration he muſt ſet orth the whole | 


"Award. | 2 219 2 
Precedenis f Phadings in ; Award, 
Declaration upon an Arbitration Bond, 239 
Plea. 4840 
Declaration in a Debt en a Bond to perform an 
Award. 241 
Defendant craves Oyer of the Bond. | 242 


Defendant pleading that neither the Arbitrators nor 
Umpire made any Award or Umpirage. 243 


The Plaintiff's Reply thereto. 244 
The Defendant's Special De emurrer: 2245 
Joinder in Demurrer. 246 
Declaration in a Debt on the Award. 247 
Plea. 249 
Demurrer. . 249 
Joinder in Demurrer. | 230 
Judgment. | 250 
Declaration in Debt upon an Award, in which the 
Award is ſet forth. 3 251 f 


De- 
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Declaration 1 in Debt n the Bond of Submiſſion. 


Page 254 

Plea. 254 
Replication. e 256 
„,, To ne 258 
Demurrer. | 2 259 
Joinder in Demurrer. 5 259 
Declaration in an Action of Debe on the Bond of 
Submiſſion, 261 
Plea and Performance pleade. 262 
Declaration in Debt upon the Bond. 264 
Plea, Oyer of the Condition. > 264 
Plaintiff pleads an Award made ore tenus. 265 
Demurrer to the Republication. 267 
Joinder in Demurrer, | 267 
Declaration in a Debt upon Bond. 268 
Cen. | 268 
The Replication ſetting forth the Award. 269 
The Defendant's Demurrer. 27 
Joinder in Demurrer. _ 
Debt on the Bond of Submiſſion, 271 
Tender and Refuſal pleaded, 272 
Replication: 274 
Demurrer. 278 
Joinder in Demurrer. 275 
Declaration in an Aſump/it on an Award, 276 
F Defendant's Special Plea. Rep 279 


The T A B L E. 


Demurrers. 
Of Pleadings. 


Demurrer upon the Plaintiff pleading an Arbitra- 
ment in Bar of an Action without alledging the 
Performance of the Award, good. Page 22 

Por the Variance between the Award ſet 
forth in the Replication, and the Oyer allowed. 

| 232 

| For Amendment of the Lite, want * 

Form not ſufficient upon a general Demurrer. 

227 

| Yet when ſuch want of Form is 3 : 
Cauſe of the Demurrer it may prevail. 237 

. — If there be want of Subſtance a general De- 

murrer will ſuffice. 237 

Were an Award is ſuppoſed to be made 
not according to Law, the beſt Way is to demur 

to the Plaintiff's Declaration, if he pleads the 

Award, or to his Replication, c. which De- 

murrer may be either General of Special, 237 


Releaſes. 


Releaſes general to each Party, where there are 
mutual Demands, neceſſary to be given. 112 
Given to the Time of the Award, how at 
firſt held void, 113, 116 
g——— Made without ſpecifying any Time, ſhall 
be taken to the Time of the Submiſſion only, 
_ Buy 
Re- 


_. The TAB L 
Releaſes given to the Time of the Subrniſſin, 
good. . Page 114 
— To be given of all Matters till the Award, 
if made de ei 5 Premiſes,” and the Condition 
i ita quod flat, Sc, 118 
— Not to be given il after the Money is 


paid. 5 * 

— May * awarded of all Bonds, Judgments, 

e Submiſſion of all Debis 37 
Df the Replication, | 


Pleadings, &c. 


Replication: If the Defendant denies the Time and 
Place pleaded in the Declaration where the A- 
ward or Submiſſion was made, the Plaintiff may 
reply, that the . were made at ſuch a Place, 
Fe. 218 
ing Malen 8 4 with Judge Hale's | 
Opinion thereon, 219 
vcoe— Whereis the Phintiff alledges that at a 
Day after his Refuſal he then demanded the ſaid 
twenty Shillings, which the Defendant then re- 
| fuſed to pay him, whereupon a Demurrer aroſe 
- and the Replication was held idle. 222 
1 neceſſary for the Plaintiff therein to 
| the whole Award, where the Defendant 
alledges Nullum fecerunt Arbitrium, &c. 229 
—— When the Plaintiff replies and ſhews the 
Award, he muſt alſo ſhew the Breach. 230 


Re- 


. 
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Replication, and tho“ he doth not ſay that it was 


ready to be . wa yet it is a good Replica- 

tion. Page 231, 233 
13 Debt upon an Award the Plaintiff need 

not N forth more than makes for him. 2 
——— But in a Debt upon Bond otherwiſe, « 
then the Plaintiff muſt reply the whole Award. 

232 

— upon Defendant pleading no Award made, | 

the Plaintiff replied and ſet forth an Award, with 


a Profert in Curid, Sc. | ' "232 
| ——— Held good tho an Award be pleaded with; 
out a Date. e ; 2325 233 
| Rejoinder. 

Pleadings, Ke. 
Rejoinder, what it is. 4." R-4; 34 
Defendant maſt not rejoin in ſuch Words as are not 
contained in the Replication or Plea, 234 


If Defendant in his Rejoinderjpleads new Matter, he 
muſt conclude et hoc paratus eft verificare. 234 
Plaintiff ought to have Liberty to come in with a 
Surrejoinder and Anſwer to it. | 234 
Alledging a new Anſwer in the Rejoinder held in 
many Caſes no Departure. 234, 235 
The Plaintiff replying that an Award was made 
between the Defendant and the Tenants of F. S. 
and names them, and the Defendant rejoins 
that they were not Tenants, held good, 235 


De- 
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Defendant pleading no Award, the Plaintiff replies 
and ſets forth one made and tendered, but 
that it was not tendered modo et forma, c. this 
Rejoinder was void he a double Account. Page 
235, 236 
Rejoinder made by Del dan, firſt pleading; no 
Award, and then afterwards ſhewing and con- 
feſling an Award in Fact, but that it was void in 
Laws is a gin and the Repoinder 1 is void. 


236 
Ot the Submiſſion. 8 


Submiſſion may be of all Matters whatſoever (ex- 
cept Criminal Matters) as Treaſons, Murders, 
Felonies, Matrimonial Cauſes, &c. 3, 7, 25, 
028 3 3 
——— Cannot be of Matters of Freehold or of 


Title to Lands without the Parties binding 1 3 


ſelves by mutual Obligations. 
— — Of any Thing certain muſt regularly be 5 | 
Writing. 3 
— — May be of Actions perſonal and uncertain 
without Writing, but more prudent by Bond, 4. 


5, 31 
1 5 May be general, ſpecial, abſolute or con- 
. 7 but beſt general. 8 


— May be by Rule of Court, the Parties ſig- 
nifying their Conſent in Writing. 8 
— — By Parol or Covenant almoſt diſuſed. 6, 


42 
„ obtained by Threats or Impriſonmenr, 


void. £ | -. Os of 


: 
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Submiſſion of Perſons civilly dead void. Page 70 25 


ot an Infant not binding, &c. 
—— Of Feme Coverts without their Hoſtuads 


Sc. not good. 6, 58 
—— Cannot be ſingly where Societies have a 
joint Power. 7, 58 


—— By two jointly intereſted and a third Per- 
ſon, the two may enter into ſeparate Bonds. 


aS ae 7 - 


— . By divers, the Arbitrators may award 
Matters jointly or ſeparately. — 7 
May be by one Man for another. 7 
——— May be counter manded. 9 


—— By Bond, if revoked is forfeited, if by 
Rule of Court 'an Attachment may iſſue, if by 
Word without F orfeiture may be revoked. q, 
10, 72, 193 

—— Upon Detainer of a Charter of Feoffment 
void, but an Action of e for taking it 
may be ſubmitted to. 22 
Of both Parties to a certain Debt, no A- 
ward can be made thereupon. 23 
— Cannot be of Matters grounded upon 15 
cord or Statute. | 


May be of Damages ſuſtained upon a Pro: 


miſe of Marriage. 26 
Cannot be of Things not in Being. 27 
28 


May be of all Actions only, doth not take in 
the Cauſe of Actions. 33 
— all Demands include all Matters rela- 
tive to the Title of Land. 33 
Of all Actions and Quarrels, an Award 


cannot be made of Lands or Tenements. 33 
Te ee 0. 


 Thei iT A I E. 
Submiſſion of all Actions perſonal only does not 
affect any Actions real, f Page 33 
— Of all Debts, a Releaſe may be award ed 
ol all Bonds, Judgments, c. 


| 3 
May be ſometimes general, as of all Suirs; 
- Debts, Dues, Demands, &c. or | peri. 38 


Precedents of dt ferent Kinds of Submiſſion by 


Bond, 


Submiſion to ſtand to the. Award of two a 
tors in common Form. 

— To ſtand to the Award of three Arbitra- 

tors, or any two of them, and an Umpire, with 
A Clauſe to fignify their «Conſent in Writing. | 


44 
- an Arbitration according to the Statuce, 
e _ - 


— — Special wherein the Matters are recited. 


—— Between the Maſter and Owners and 
Freighters of a Ship. * "8 
—— Between two Maſters of a Ship for them- 
ſelves and Owners about a Prize, with a Note. 


—— Between the Aſſignees in a Commiſſion of 
Bankrupt, and a Maſter of a Ship belonging to 

the Bankrupt. 50 
Submiſſion for the Part-Owners and Maſter to be 
made a Rule of Court, and another Kind of 
Penalty. | 51 
Jo Arbitration with Covenants to perform R. 
the ſame, with Exceptions in the Submiſſion. 
75 
* Sub- 
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Submiſſion may be made by all Perſons capable of 
diſpoſing of their Properties, may bind them- 
ſelves, their Heirs, c. and may engage for 


Strangers. Page 3 5 
By one partner on Behalf of another good, 
© otherwiſe a Breach of Promiſe. 66 


—— — By Infants doubtful. | 59 
——— Void in Parc held void in ſome Caſes) in 
Lolo. 59 
ee he Hoſband alone, bd in Right 
of his Wife by i iner marriages or as Admigiſtra- 
trix, good. | 60 
—— By the Wife requiſite with Reſpect to In- 
heritance or Things given her in Truſt, with her 


Huſband's Privity and Conſent, 60 
— Of ſeveral Perſons by mo or ſeparate 
Bonds, good. F 
—— Of a Feme Sole to an Award, and be- 
fore the- Award made Intermarries, is a Revoca- 
tion of the Submiſſion. 73 
——— To an Umpire, when void. 75, 76 


——— Should expreſs in its Condition the Time 
when the Award is to be made and delivered. 
122 

For Payment of 3 awarded for En- 
joyment of an Houle (if not paid) broke. 137, 
4 238 
By Bond i in ſome Reſpects better than by 
Role of Court. 190 
How it may be made a Rule of Court. 
205 
——— What ſhall be a Breach thereof. noy--/- 


— 


Ok 


The TABLE. 


Of the Ten der. 


| Tender of a Sum of Money awarded to be paid, 

not ſufficient without pleading uncore priſt. Page 

KOs 221, 222 

But Tender of an Award to the Defendant 

Rp ens none come .on: his Behalf, t to receive it, is 

e 222 
Ok tbe Umpire. 


Umpire what and how choſon. 9 
To be choſen before making the Award. 
9 

To follow the fame Directions in making 
his Umpirage, as the Arbitrators in — their 
Award. 
———— Cannot make an Award of any Part of 
which the Arbitrators have made no Award. 
73, 106 

When he way woke an Award of the Re- 


due. 74 
Not to enter upon his Office before the 
Time of the Arbitrators be expired io make any 


Award. | 74. 76, 77, 219. 


May make an Award if the Arbitrators 


do not agree upon any Award on or before the 


Time limited. 74. 75, 77; 78, 79 
Where no Time is limited for the Um- 


pire, his Power void. - TS 
If choſen by the Arbitrators before their 


Time is expired, ipſo facto void. 


| 7 
Umpirage choſen by the Arbitrators appointed by 


Rule of Court, being not performed, an At- 
tachment was moved for. 80 
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Umpirage, a Form thereof. Page 168 
Umpire cannot make his Umpirage on the ſame 

Day, tho? the Arbitrators diſagree, they having 
all that Day to make their Award. 192, 213 
lf choſen by Croſs and Pile, the Umpirage 


is void. | "os 
Means make his Umpirage. 213,214 


hut if the Arbitrators are to name him, 
he may make his Umpirage the ſame Day limit- 


ed to the Arbitrators. | 214 
-——- Muſt be choſen upon Condition that he 
accepts the Umpirage. e — 7: 


